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P-ROCE-EDI-NGS
(1:44 p.m)

CHAlI RPERSON GRI FFI S: Good afternoon, |adies and
gentlenmen. The hearing will please cone to order. This is the
4t h of Decenber, 2001, public hearing of the Board of Zoning
Adj ustnment for the District of Col umbia.

My nane is Geoff Giffis, and | am the
Chai rperson. And joining me today is Vice Chairperson Ms. Anne
Renshaw. Also, representing the National Capital Planning
Conmi ssion is M. Levy, and representing the Zoning Conmm ssion
this afternoon is M. Hannaham

For those unfamliar, first of all, welconme, but
I have a snmall statement that | read, and hopefully it will nake
things clearer on how things progress this afternoon.

Okay. Copies of today's hearing are available to
you. They are located to ny left near the door. That's the
door that you cane in.

Al'l persons planning to testify, either in favor
or in opposition, are to fill out two wtness cards. These
cards are |located at each end of the table in front of us. Upon
comng forward to speak to the Board, please give both cards to
the Reporter who is sitting to my right.

The order of procedure for special exceptions and
variances is -- now |l know -- |I'massum ng, frankly, many of you
are here for an appeal. We do have cases to go through this
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5

Il be getting to that. So |

will, in fact, read the order of procedure for specia
exceptions and vari ances.
And the first will be statenent and w tnesses of

the applicant.

of Pl anning, Departnent of Publ

be the report of

is parties or persons in support

opposition. And, sixth, closing

The record will
mat eri al s

each case except for

Board, and the staff wll speci

exactly what is expected.

The Sunshi ne Act

each case be held in the open before the public.

consistent with its rules of

enter executive session during o
case for purposes of
case.

The decision of
cases nust be based exclusively
any appearance of the contrary,
present not engage the nenbers
Pl ease turn off all beepers and

not to disrupt these proceedi ngs.

Second is government

the Advisory Nei ghborhood mi ssion

be closed at

requires that

reviewi ng the record or

reports, including Ofice

c Works, etcetera. Third would
Fourth
. Fifth, parties or persons in
remar ks by the applicant.

the concl usion of
specifically requested by the

fy at the end of the hearing

public hearing on

The Board nmay,

procedure and the Sunshine Act,

r after the public hearing on a

del i berating on the

the Board in these contested

on the public record. To avoid

the Board requests that persons

of the Board in conversation.

cell phones at this tine, so as
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The Board will nake every effort to conclude the
public hearing as near as possible to 6:00 p.m If the
afternoon cases are not conpleted at 6:00 p.m, the Board wll
assess whether it can conplete the pending case or cases
remai ni ng on the agenda.

At this tinme, the Board wll consider any
prelimnary matters. Prelimnary matters are those that are
related to whether a case will or should be heard today, such as
requests for postponenent, continuance, or wthdrawal, or

whet her proper and adequate notice of a hearing has been given.

If you are not prepared to go forward with a case
today, or if you believe that the Board should not proceed, now
is the tinme to raise such a matter. And | would first ask staff
if they have any prelimnary nmatters.

VS. BAI LEY: Menbers  of the Board, good
afternoon. M. Chairman, there is a prelimnary matter. |t has

to do with Application Nunber 16799. That property was not

posted. | believe the applicant is seated in the audi ence.

CHAI RPERSON GRI FFI S: Is the applicant here?
Pl ease, sir, if you have two seconds to conme forward quickly.
["msorry. Yes, if you would just sit -- or you could just turn

on the nmke. You're not going to be long right now. Just press
that. Perfect. And just give ne your nane and address.

MR SIMPSON: Okay. M nane is JimSinpson. |'m
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representing M. WIIlie Hopkins. The address is 4007 16th
Street, Northwest.

CHAI RPERSON GRI FFI'S: Okay. Can you just briefly
give the Board an indication of why the property was not posted?

MR.  SI MPSON: Well, it was posted, but it was
posted i nmproperly.

CHAI RPERSON GRI FFI'S:  How so?

MR. S| MPSON: Well, it was mscommunication.
When we received -- when the owner received the letter basically
giving the time of the hearing --

CHAI RPERSON GRI FFI' S:  Yes.

MR SI MPSON: -- he didn't read further down to
I et himknow that we were supposed to come here and pick up the
sign from here.

CHAI RPERSON GRI FFI'S: | see.

MR. SIMPSON: And post it. What we did -- and we
took a picture of it -- is put a notice on the door, and we put
that up there. But when we cone down today we find out that we
were supposed to pick up the proper signs here.

CHAI RPERSON GRI FFI'S: | see.

MR. SI MPSON:  Which we didn't know until today.

CHAI RPERSON GRI FFI'S: kay. You have phot ographs
of that post?

MR, SIMPSON:  Yes, we do.

CHAI RPERSON GRI FFI'S:  And by your description, it
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MR. SI MPSON: Yes, exactly.

CHAI RPERSON GRI FFI S: G ve ne the size of what it

was.
MR, SIMPSON:  Well --
CHAI RPERSON GRI FFI S: Was it 11 by 17? Just --
you can just indicate it quickly. | can't take those, so the

staff is going to have to get it and nake copies and that'll
take some tine. 8-1/2 by 11? 11 by 177

MR.  SI MPSON: No, it was bigger than that. It
| ooks like 11 by 17.

CHAI RPERSON  GRI FFI S: Okay. In which case |
woul d, as a prelimnary matter in this case, looking at it, this
is an uncontested case, if |I'mnot mistaken, and | think we can
wai ve the rules on the posting of this property if there's no --
M. Levy, you have a comment ?

MEMBER LEVY: Well, ny concern is just that it --
folks are used to |ooking for those blaze orange signs. If it
was an 11 by 17 white sign, it wouldn't have nmeant anything to
t he nei ghbor hood.

CHAI RPERSON GRI FFI S: Yes, that's an excellent
poi nt .

SECRETARY PRUI TT: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

SECRETARY PRUI TT: May staff make a
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recommendati on that you hear the case, |eave the record open for
15 days and have the applicant post it, so that if there is
someone who has sone concerns they can send it inin witing.

CHAI RPERSON  GRI FFI S: That's why I'm so glad

there are wise people involved in this whole process. I think
that makes for a wise decision. That is a good conpromse. |'d
hate to have, first of all, applicants have to show up severa

ti mes, and, of course, we do have a full schedul e, too.

So to accommpdate, that's what | would propose
Any objections to that? | would take that as a consensus.

Thank you very much. \When we call your case, you
can come back up.

Staff, any other prelinmnary matters for the
cases this afternoon?

MS. BAI LEY: No, M. Chairman. Well, there are
prelimnary matters, but staff will be suggesting that you take

that up at the tine the case is called.

CHAI RPERSON  GRI FFI S: I think that would be
appropri ate. Thank vyou. Wiy don't we call the first case,
t hen.

MS. BAI LEY: 167 -- Application Nunmber 16797 of

Cavit Ozturk, pursuant to 11 DCVMR 3103.2 for a variance fromthe
floor area ratio requirenments under Section 771 allow ng the use
of the subject building as an inn, retail, and service use in
the C-2-A District at premses at 1832 Wsconsin Avenue,
NEAL R. GROSS
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Pl ease raise your right hand, sir. Do you swear

that the information that you will be giving today will be the

truth? Please say | do.
ALL: | do.
MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI S: Thank you very nmuch.

I's

anyone el se here today involved in this case? 16797. |If you'd

just raise your hand if you are. \Wre you raising your hand as

involved in this case? Ckay. W' re doing a sound check over

there. And | don't think that's invol ved.

So there it is. We have this. Let nme -- Board

menbers, |ooking down at this, it just has been obviously read,

the variance for FAR I am seeing quickly that there is
recommendation -- and | am getting out of sequence, Ms. Hicks,
so indulge ne for two seconds. There is O fice of Planning,

which we can waive in, which is in support, and ANC which al so

recommends -- |'m not seeing any parties in opposition in this

case.

Now, | would have you introduce yourself quickly,

and then I'mgoing to take it back.

MS. HI CKS: Okay. For the record, ny nanme is
d adys Hi cks. I'"'m a Zoning Consultant. | have with me M.
Cavit Ozturk, who is the property owner. He is -- and also the

owner of the business, of the proposed business.
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We're proposing to --

CHAI RPERSON GRI FFI S: Okay. Before you go into
the case --

MS. HI CKS: Okay.

CHAI RPERSON  CGRI FFI S: -- it has come to our
attention, and the Board, frankly, has had discussions on the
case before us. And an issue was brought up as to whether this
should be before us or not, neaning is it requiring of a
variance? And | would open the dais quickly for conmments on
t hat .

But it is ny understanding, in looking at this,
and also, of course, consulting very deeply with the zoning
regul ati ons, specifically 2001.3, that I'mnot sure that this is
in need of being before us at this tinme. Board nmenbers?

VI CE CHAI RPERSON RENSHAW | concur.

CHAI RPERSON GRI FFI S: Okay. And let me just be
clear and reiterate the fact that what | have not found is what,
in terns of the proposed -- the use that is being proposed is a
matter of right use in the building, in the zoning district.
So, therefore, it is allowable.

So what was not clear to nme is why, in fact, this
matter of right wuse would then invoke a necessity for a
vari ance.

Now, | wunderstand that you -- the applicant has
indicated in letters that they were denied several tinmes, and |
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think staff could speak to but has given ne the indication that
they have talked -- spoken with the Zoning Admnistrator, and
there has been a consensus on the fact that this is not, in

fact, warranted at this tine.

And if |I'm not incorrect -- it looks like I am
then -- | would say that actually no action is needed on this,
and that it would just be excused. But we'll get the legal term
for you.

DI RECTOR KRESS: | think it nmight -- because they
have been denied twice, | think it would be helpful to have an

official action --

CHAI RPERSON GRI FFI' S:  Good.

DI RECTOR KRESS: -- that this Board does not fee
that this project needs a variance for the floor area ratio.
think that would be a hel pful action.

M5. HI CKS: Yes. That woul d be very helpful to
hel p take over in getting the pernit issued, because the permt
has been deni ed several tinmes.

CHAI RPERSON GRI FFI S: Very well. Then, | would

say that it would be the consensus of this Board, which would

make it an official action, that -- and please make comments if
I am speaking incorrectly -- consensus of this Board that
Application Nunber 16797, known as the Georgetown Hill Inn, is

pursuing a matter of right use in the renovation of an existing

structure, and the Board has found that a variance from the
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floor area ratio requirements under Section 771 allowing the --
for the premses of -- at 1832 Wsconsin Avenue, Northwest, is
not required.

Woul d that suffice?

M5. HI CKS: Yes. Yes.

CHAI RPERSON  GRI FFI S: Very well. Is there
anyt hing further we needed to do on this?

M5. HI CKS: No.

CHAI RPERSON GRIFFI'S: | do thank you so nuch, and
sorry for the perhaps m sunderstanding. But glad we could
di spense of it quickly, and good |uck. Looks like an

i nteresting project.

MS. HICKS: Okay. Thank you.

CHAI RPERSON GRI FFI S: And we can move on when
staff is ready.

MS. BAILEY: The next application is Nunber 16799
of WIllie C Hopkins, pursuant to 11 DCMR 3104.1 for a special
exception to allow an addition to a single-famly dwelling under
Section 223 not neeting the Ilot occupancy and courtyard
requirements in the R3 District at prem ses 4007 16th Street,
Nort hwest, Square 2695, Lot 51.

CGentlemen, would you please stand to take the
oath? |s there anyone else associated with Application Nunber
16799 of WIllie Hopkins in the audience? Pl ease raise your
right hand. Do you swear that the information that you will be
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giving this afternoon will be the truth?

ALL:  Yes.

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI S: Good afternoon, gentlemen.
I'd have you state your nanme and address again for the record.

MR.  SI MPSON: My name is Jim Sinpson. I live at
10913 Legend Manor Lane, G enn Dale, Maryland, 20769.

MR. HOPKINS: My nanme is WIllie C. Hopkins, and I
live at 4007 16th Street, Northwest, D.C., zip code 20011.

CHAI RPERSON GRI FFI'S:  Thank you. Good afternoon,
gent | enmen. G ve ne just a brief second here. Havi ng not seen
anyone else testifying at this case today, in opposition or in
favor, and also we will go through all of this, but we have
quite a bit of support fromthe Ofice of Planning and the ANC

| think as we -- as you start this, | think you can be fairly
brief in establishing the required case, because we al so have,
of course, the case that was subnitted.

So with that, I wll turn it over to you, sir,
for your statenent.

MR.  SI MPSON: Okay. M. Hopkins, who lives at
4007 16th Street, Northwest, and his famly request to add a 10
by 15 addition to the rear of their property. The addition wll
not interfere with -- with the nei ghbors. W have a letter from
-- or we sent out letters as required to the areas -- area
nei ghbors. W haven't received or know of any opposition.
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W also got a special letter from the neighbors
next to us. There is additions of simlar nature that are
adj acent -- well, two doors up. There are about three homes in
the same vicinity that have simlar additions.

CHAI RPERSON GRI FFI S: Okay. And that is brief.
Appreciate that. And, basically, what you're indicating is that
there are others simlar, that this wouldn't necessarily have
any sort of detriment to the general purpose or intent of the
zoni ng regul ations, and obviously won't have any adverse i npact
to the neighboring -- and appreciate you bringing that forward.

Yes, Ms. Renshaw, did you want to nmake --

VI CE CHAlI RPERSON RENSHAW Yes. I did want to
mention that one of M. Hopkins' nei ghbors cane before the Board
about a year or year and a half ago with this same request, and
it was passed | believe unani nously, no opposition at that tine.
And | think we forecast during that session that there would be
nore, and so here is M. Hopkins, and we're glad to see you.

CHAI RPERSON GRI FFI S: | ndeed. Can you briefly
just talk about the materials that are going to be used on the
addition to enclose it? You know, you are comng under a
speci al exception of 223, and 223.4 gives the Board, frankly,
the responsibility under the regs to view the inpact to the
surroundi ng area, but, nore inportantly, gives it the ability to
gi ve design direction in terns of lighting, materials, etcetera.

MR. S| MPSON: It's going to be wood framed with
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recessed lights, standard built-up roof with w ndows around the
perimeter on all three sides.

CHAI RPERSON GRI FFI'S: Okay. So the exterior skin
is going to be wood?

MR SI MPSON: No, the exterior skin wll be
vinyl, vinyl siding.

CHAI RPERSON  GRI FFI S: And is the adjacent --
well, the existing structure is a brick construction, correct?

MR. SI MPSON:  Yes.

CHAI RPERSON  GRI FFI S: As are al nost all,
according to the photographs in the case file, Exhibit Number 3.

The other addition that was done, perhaps the one that M.

Renshaw has just referenced, do you know off hand what the

material is?

MR.  SI MPSON: Yes, it's vinyl. It's vinyl
si di ng.

CHAI RPERSON GRIFFI'S: It is siding al so.

MR SI MPSON:  Yes.

CHAlI RPERSON GRI FFI'S: Ckay.

VI CE CHAI RPERSON RENSHAW And that was at 4011
16t h?

MR. SIMPSON: Yes. | think this is two doors up,
yes.

VI CE CHAI RPERSON RENSHAW  Two doors up, right.

CHAI RPERSON  GRI FFI S: Any ot her guesti ons,
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comments fromthe Board? Very well. Let's nove on to Ofice of

Pl anni ng. | ndeed, we --
MR.  WARD: Good afternoon, M. Chairnman. J

ward, O fice of Planning.

ohn

And given the agenda for this afternoon, the
Ofice of Planning will stand on the record and recommend t hat
the Board approve the application.

CHAI RPERSON GRI FFI S: Very well. And, in fact,
before you even do that, we're going to waive in your report so
that we can actually talk about it. If 1'"m not mistaken, we
need to do that. So waived and standi ng on record.

Board nenbers, any questions of Ofice of
Pl anni ng? Ckay.

The ANC has also recomrended approval of the
application, which is Exhibit 22. | believe it was tinely

filed. And, Ms. Renshaw, correct me if |I'm wong, there was a

quorum and it was reported correctly.

VI CE CHAI RPERSON RENSHAW That's correct.

And

the letter from ANC-4A is dated Novenber 15th. And it is from

Janes H. Jones, the Chairman of ANC- 4A.

CHAlI RPERSON GRI FFI'S:  Thank you very --

VI CE CHAI RPERSON  RENSHAW And they voted

unani mously six to nothing in favor of the application, and a

quorumis four.
CHAI RPERSON GRI FFI S: G eat. And, therefore,
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ANC wll be given the great weight as required in the
regul ations in our deliberations.

I do not have notes that we have any other
government reports. I don't believe that was done at all, in

which case we can ask once nmore if there's anybody here to

testify in regards to this case -- it is Case Nunber 16799 of
Wllie C. Hopkins -- either in support or in opposition.

MEMBER LEVY: M. Chair, a quick question,
pl ease.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: The applicant indicated there was a
letter in support that --

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: Is that -- | don't believe that's
in our files, or it's not innmy file.

VI CE CHAI RPERSON RENSHAW It is -- | believe the
letter is concerning -- it's one signhed by both the honmeowners
at 4009 and 4005. And it's to confirm that both residents,
abutters, have reviewed and discussed the plan to add the
sunroom addition in the rear of M. Hopkins' residence, and
their acknow edgenent is per their signature on the letter.

MEMBER LEVY: Al right. Thank you.

CHAlI RPERSON GRI FFI S: Good. Thank you for
keeping -- bringing our attention to that, in which case | would
turn it back over to you, give you the opportunity for closing
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remarks. Any |ast statenents?

MR. Sl MPSON: Well, we hope that the conmttee
wi || approve the addition, so that we can go and have the permt
and can start construction.

CHAI RPERSON GRI FFI'S:  Good.

VI CE CHAI RPERSON RENSHAW M. Chairman, if you
would Iike a notion at this time?

CHAI RPERSON GRI FFI S: Yes. Let ne just set the
record straight, first, that all cases aren't as snooth and
qui ckly dispensed with at this tine. So we don't want to -- you
know, we don't want to send off the wrong inpression here --

(Laughter.)

-- but 1'd absolutely take a nmotion at this tine.

VI CE CHAI RPERSON RENSHAW M. Levy has --

MEMBER LEVY: M. Giffis, could we -- just to
refresh my nenory, we were going to | eave the record open?

CHAI RPERSON GRI FFI S: Yes. Well, that -- it is
an issue for the Board in ternms of what we want to do and how we
want to proceed. W could basically set this to a
deci si onmaki ng and keep the record open. And Ms. Sansone will
tell us if I'mincorrect, but we could --

SECRETARY PRUI TT: Actually, M. Chair, if you
make a decision, there's no reason to keep the record open.

CHAI RPERSON GRI FFI'S:  That's very true, isn't it?
So it's --
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SECRETARY PRUI TT: So that's -- it's up to you.
If you feel the applicant has nmet his burden of proof, and that
you don't think there would be any testinobny or evidence that

woul d prove to the contrary --

CHAI RPERSON GRIFFI'S:  Well, | think M. Levy has
made an inportant -- and, frankly, | -- | concur -- an inportant
point of -- of noticing and posting the property, and so | --
think that nmy well be wise to do and set this for a

deci si onmaki ng.

I think it's fairly obvious that we can give the
indication to the applicant at this tinme of which direction the
Board woul d conceivably go, and set it for -- can we set it on

the January 2nd? Very good. So, in which case that's what we

will do.

W will leave the record open. The record will
stay open and staff will tell us the exact date of that. And
for your understanding, then, the decision will actually conme on

the 2nd o January. We woul d, obviously, require you to post
the property now and provide proof of that. And we will not
necessarily have to see you on the 2nd, but we will have this
for decision on the 2nd.

MR SI MPSON: Okay. Good.

CHAI RPERSON GRI FFI S: Good? Fantastic, then.
And staff, do you want to just reiterate dates?

SECRETARY PRUI TT: And, M. Hopkins, you'll need
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to go and get the orange sign from in there and post the

property. If you can get it posted by tonorrow, the record wll
then stay open until the 21st. So that neans anybody who wants
to wite -- comment on this has up until the 21st to conment.
At that point, the record will then close, and it wll be set

for a decision at the January 2nd neeti ng.

MR. SI MPSON:  Okay.

SECRETARY PRUI TT: Okay?

MR. SI MPSON:  Thanks.

SECRETARY PRUI TT: Thank you.

MS. SANSONE: M. Chairman, did you wish to allow
the applicant a chance to review the record to see if any

comments had come in in case he wants to provide any response to

coment s?

CHAI RPERSON GRI FFI S: Yes, |'m sorry. I think
that's excellent direction. In fact, they are free to do that
wi thout our instruction. But if you want -- it's probably well

worth just Kkeeping updated with the case file to make sure
nothing conmes in after posting, so that you can be aware of it
and respond while the record stays open.

MR. SI MPSON:  Okay.

CHAI RPERSON  GRI FFI S: W wll, then, gather
anything that's been put into the record, and that will be part
of our deliberation materials. W will look through all of
t hat . So excel l ent point. It's well worth keeping advised,
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because you will not necessarily be notified that sonething has

been put into the record.

MR. SI MPSON:  Okay.

CHAI RPERSON GRI FFI S: G eat. Thank you very
much.

Does that nmean we're done for the afternoon?

(Laughter.)

Okay. VWhen staff is ready, | think we can
proceed.

M5. BAILEY: The last case of the day, M.
Chairman, is Application Number -- |I'm sorry, Appeal Nunber
16791 of Southeast Citizens for Smart Devel opnent, Inc.,

pursuant to 11 DCWMR 3100 and 3101, from the administrative

decision of Mchael D. Johnson, Zoning Adm nistrator, allow ng

the location of Father Flanagan's Boys Town Phase |, a

residential group home, in a G2-B District at

prem ses 1308,

1310, 1312, and 1314 Potonmac Avenue, Southeast, Square 1045,

Lots 134, 136, 137, and 138.

All those persons wshing to

testify, please

stand to take the oath. Pl ease raise your right hand. Do you

swear that the information that you wll
afternoon will be the truth? Please say | do.
ALL: | do.

MS. BAILEY: Thank you.

be giving this

M. Chairman, there are several prelimnary
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matters.

CHAI RPERSON GRI FFI' S: | ndeed.

(Laughter.)

Let nme -- before we delve into the prelimnary
matters that staff will instruct us -- as | indicated in ny read

statenment before we went through, and we have now di spensed of

the cases, we now are on an appeal .
An appeal obviously is a different process,
to that the order of procedure for appeal applications wll

as foll ows. First, we will have statenent and w tnesses of

and

be

t he

appel l ant; second, the Zoning Adm nistrator or other governnent

official; third, the owner, |essee, or operator of the prop

i nvolved, if not the appellant; and, four, the ANC within

erty

t he

property in which it is located; and, five, the intervenor's

case; and, six, the rebuttal and closing statenent by the
appellant. We will certainly get nore clarification on all of
those players shortly.

I also want to just take a mnute to digress
perhaps, but it is part of the regulations of which we are
responsi bl e. And before | do that, I'm going to read you an
excer pt. But let me -- let me just clear for Kkind of
housekeepi ng. Can everyone hear me and ot her Board memnbers?

(Several responses in the affirmative.)

Okay? It's always -- the classic exanple is to
rai se your hand if you can't hear ne, and that way we don't have
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any problens ever. So there it is. I f anyone has problens,

certainly bring it to the attention as appropriately as

possi bl e.

And to the appropriateness, Section 3108 as to
quorum and good order, | have no question that we will have that
this afternoon. But it is in our regulations 3108.1 that no

person shall wutter loud, threatening, or abusive |anguage, or
engage in any disorderly or disruptive conduct which has the
effect of, as deternmined by the presiding officer, inpeding any
nmeeting, hearing, or other proceeding of the Board, or the
orderly conduct of official business of any nenber, officer,
enpl oyee, or agency of the Board, or enter or remain in during
the course of any neeting, hearing, or other proceeding of the
Board, any area set aside for use by persons other than the
general public.

So having that said, we obviously won't need to

address that ever again. And let's proceed with prelimnmnary
matters.

MS. BAILEY: M. Chairman, the first -- the first
prelimnary mtter -- well, there are several prelimnary

matters, and they are being nmade by the Southeast Citizens for
Smart Devel opnent. [|s someone --
MS. FERSTER: Good afternoon. My nanme is Andrea
Ferster for appellants.
MS. BAI LEY: M. Chairman, would you like for ne
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to go -- | have a list of itenms, or would you prefer for the
appellant to identify the prelimnary matters that she has?

CHAlI RPERSON  GRI FFI S: That's an excellent
guesti on. Let me first state we have an awful Ilot of
prelimnary nmatters. It's just -- you know, |'ve been on the
other side sitting with these things, and sonme boards and
commi ssions -- just to give you an understandi ng of what night

happen today, this may not be the npbst exciting session that we

go t hrough.

It looks Iike we will have several hours, | would
predict, but | cannot predict but -- specifically, but | would
predict that we will have several hours of housekeeping, let's
call it, prelimnary matters to discuss before we actually get

into a lot of the nmeat of this appeal.

So we all have the sane understanding. W won't

be di sappointed. To that, | would suggest that --

SECRETARY PRUI TT: You mght want to follow this

sequence.

CHAI RPERSON GRI FFI S: Yes. I think -- | thi

nk,

staff, why don't we deal with the prelinmnary matters that were

submtted. And if we are nissing any, of course, they wll

be

brought to our attention, and we can address them at that tinme.

W -- the Board nenbers have been aware of sone

of these, so | think we can -- we can nove on with it.
COW SSI ONER HANNAHAM M. Chairman, can | |
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CHAlI RPERSON GRI FFI'S:  Yes.

COWM SSI ONER  HANNAHAM Just for the record, I1'd
like to indicate to nmy col |l eagues, too, that | know Ms. Ferster,
and we had a relationship. W're still menbers of the Committee
of 100, and -- but for the past several years we were also
of ficers of the Board of Trustees or Directors of the Comittee
of 100.

But | see no reason to believe that that
relationship in any way would inhibit ny ability to listen to
this case and decide openly and fairly.

CHAI RPERSON GRI FFI S: | do appreciate you making
that statenent. Did you want to nake a statenent to that?

VI CE CHAI RPERSON RENSHAW Yes, M. Chairman.
Ms. Ferster represented the abutters, of which | was one, in a
case before the Board of 2Zning Adjustnment about five or siXx
years ago. And | want to state for the record that | have had
no interaction with Ms. Ferster since that period of about five
or six years ago, and there is no reason that | cannot sit on
this particular matter. There is no reason to think that |
cannot nake an inpartial judgment.

CHAI RPERSON GRI FFI S: Any other issues, Board

menber s? Does any Board nmenmber have -- take issue with the
statements just said? | think, frankly, we ought to probably
hear from -- tell me if |I'mincorrect, M. Sansone, but can --
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should we hear from the representative from the Boys Honme and
al so fromthe appellant?

MS. SANSONE: M. Chairman, it nay be appropriate
to ask if any of the parties, which also would include the ANC
and Zoni ng Admi ni strator, have objection.

CHAI RPERSON GRI FFI S: Ckay. At this point, if
there are any parties that are here that want to make a comment
or -- why don't you start, and we'll give other tinme for people
to rush the table. Turn it on.

PARTI Cl PANT: Well, the appellants have no
obj ections. W have no coments --

CHAI RPERSON GRI FFI'S:  Ckay.

PARTI Cl PANT: -- concerns.

PARTI Cl PANT: M. Chairman, the ANC has no
obj ecti on.

CHAI RPERSON GRI FFI S: Ckay. And let nme just for
a clarification point -- if -- for anything said, please come to
the table. Anything ever said, it has to be into a mke. It's

not for us to hear, but it's for the record. This is all being
recorded, and, of course, that becones part of the docunent.

So, but | do appreciate the ANC has stated from

the chair that they have no coment, | believe? Good.
Yes?
MR.  FEOLA: Thank you, M. Chair. For the

record, Phil Feola with Shaw Pittman on behal f of the property

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

owner, Father Flanagan's Boys Home. For the record, we have no
obj ecti on.

CHAI RPERSON GRI FFI'S: Good. Thank you. And then
-- yes?

MS. BROWN: Good afternoon, M. Chairman, nenbers
of the Board. Marie-Claire Brown on behalf of the District of
Col umbi a. And for the record, we have none.

CHAI RPERSON GRIFFI'S:  Very good. | do appreciate
that. Sorry to have you up and down.

Ckay. Then, we can get into other prelimnary
matters if we're ready.

M5. BAILEY: M. Chairman, Ms. Ferster did file a
docunent today which was passed out to the Board, and |'m
assumng that all of the parties have a copy of it. It's
entitled "Appellant Southeast Citizens for Smart Devel opnment,

Inc.'s Opposition to Father Flanagan's Boys Home Mdttion to
Strike." And that is -- was subnmitted to the record this
afternoon, M. Chairmn.

The first prelimnary matter has to do with the
request for stay from Southeast Citizens for Smart Devel opnent
concerning the issuance of any new construction permits for the
subj ect property. That was filed as Exhibit Nunmber 3 in the
record, M. Chairman, and that nmotion is before the Board at
this time.

CHAI RPERSON GRI FFI'S: Okay. Yes. Board nenbers,
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Exhi bit Nunber 3, as just stated, is a request for the stay for
the Southeast Citizens for Smart Devel opment. It seens to ne
that this, in fact, should be disnmissed at this tine as that --
this Board has no actual jurisdiction over this issue. If there
aren't any other comments or questions on that, | would take it
as a consensus that this is, then, dismssed and nove on to the
second.

MS. BAI LEY: The second notion is a request from
the Southeast Citizens for Smart Devel opnment for the Board to
issue a stop work order on the execution of any construction
wor k previously authorized. And that's Exhibit Nunber 19 in the
record, M. Chairnman.

CHAlI RPERSON GRI FFI'S:  Yes, indeed. And it -- and
having read it and |ooked at this for the regulations, Exhibit
Nunmber 19 also, the request for stay, and to issue a stop work
order -- again, | would assert it needs to be dism ssed at this
time as this Board has no jurisdiction in this matter.

MS. BAI LEY: The third notion, M. Chairman, is

from Southeast for -- Southeast Citizens -- |I'm sorry --
Citizens for Smart Devel opment and the Capitol Hi Il Restoration
Soci ety. The citizens are requesting that the Capitol HII
testify in their case -- as a part of their case, and that their

subm ssion be adnitted into the record.
CHAI RPERSON GRI FFI'S:  Thank you. And it has been

so acknow edged that the Capitol Hill Restoration Society has
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been -- is admitted into the case file and is part of the record
at this point.

MS. BAI LEY: Next issue, M. Chairnman, has to do
with clarification concerning co-applicants. That is, the
Sout heast Citizens for Smart Developnent, in conjunction wth
Advi sory Nei ghborhood Commi ssion 6B, are requesting to be co-
applicants in this case, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Thank you.

Yes, sir?
MR.  JARBOCE: M. Chairman, nmy nanme is Kenan
Jar boe. I'm Chair of ANC-6B, and we are -- we have voted back

in two particular meetings, both in an emergency neeting and
right after the -- we had schedul ed our original ANC neeting on
this matter on Septenber 11th. Needless to say, we didn't have
our neeting.

W did vote the following week in emergency
session of the Executive Conm ssion, which under our bylaws is
authorized to neet on such issues and in such energencies, and
then again in October at our regular neeting, voting seven to
zero to join this appeal and beconme a co-applicant.

At this stage, | would request that counsel for
our co-applicant essentially carry our case, and that the ANC
will sinply give its report at the appropriate tine. W will
not -- we are not planning on calling any independent w tnesses
or doing any cross exam nation ourselves.
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CHAI RPERSON GRI FFI'S: Okay. Thank you very nuch.
And you are referring to Ms. Ferster that will represent the

ANC?

MR. JARBOE: Correct.

CHAI RPERSON GRI FFI'S:  Ckay.

MR.  JARBCE: Ms. Ferster will be our counsel in
this matter.

CHAI RPERSON GRI FFI S: Is the Citizens for Smart
Devel opnent representative here also that could speak to that in
terms of, as a co-appellant, that it's in full agreenment that
that's what's happeni ng?

MS5. FERSTER Do you nmean counsel or the
representative for the organi zati on?

CHAlI RPERSON GRI FFI'S:  \WWhoever can speak for --

MS. FERSTER: Because the client has advised ne

that they have no problem with that manner of dealing with the

ANC - -

CHAI RPERSON GRI FFI' S:  Good.

MS. FERSTER: -- and the appellant proceeding
jointly.

CHAI RPERSON GRI FFI S: Well, | think that wll

certainly be clearer for the case and for the tinme allowed. So,
therefore, just to reiterate, then, we will have -- in terns of
cross exami nation and also presentation of testinony, one
representative that will include -- under the unbrella of the
NEAL R. GROSS
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and the appellant. And then, obviously, M.
call witnesses as needed. |Is that correct?
MS. FERSTER: That's correct.
CHAI RPERSON GRI FFI S: G eat. Thank vyou. Am |
your nane correctly?
MS. FERSTER: You do fine. Ferster
CHAI RPERSON GRI FFI'S:  Thanks.
M5. BAILEY: M. Chairman, are we noving on?
CHAI RPERSON GRI FFI'S:  Yes.
MS. BAILEY: The next two notions are from Fat her
Boys Hone, and the hone is requesting to strike
the appellant's prehearing subm ssion because the

e irrelevant to the appeal. That nption was nade at

Exhibit -- and is filed in the record at Exhi bit Nunber 32.

CHAI RPERSON GRI FFI S: Thank vyou. Yes. Board

menbers, | believe we have all read the notion. | would reverse
the order of the Novenmber 29, 2001, and for -- in terns of our
consideration at this point, and the Appellant is -- it is

stated in th
page that,
mat eri al s.

sections" --

e letter by Shaw Pittman, at the bottom of the first

"The appellant has filed three binders of exhibit
W request only the Board strike the follow ng
and |ists several volune sections.

| believe that we have, in fact, gone through

that with an eye to this case as the appeal, and we'd suggest

the following. |f Board nenbers concur, we can go down each of
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the docunents listed in our own executive session working notes
as to the matter of striking, frankly, deferring or perhaps
denying the nmotion to strike the information. Does that seem
appropriate for Board nenbers? Okay, then

We have Volume 1, Exhibit 3, which is the Ward 6

pl an. Part of the notion, obviously, is to strike that and
other -- |'Il add the conprehensive plan, etcetera. But Vol une
1, Exhibit 3, Ward 6 plan. Board nmenmbers, tell nme -- well,

think we're going to have to take each and every one of these
Is that correct? |Is that -- okay.
VI CE CHAI RPERSON RENSHAW That's the best way.

CHAI RPERSON GRI FFI S: And maybe we'll warm up to

this a little bit. | know we have an awful |ot, and we've been
-- this is very detailed, but if we -- obviously, the nore rapid
we mght nove with this, the better off we'll be. We will

obvi ously, on our rulings, give copies to the parties in terns
of what is, in layman's terns, staying in, and what is being
sent out. So there we have it.

MS. FERSTER: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

MS. FERSTER: I have a procedural question. I's
it your proposal that at each -- as each exhibit is identified
for purposes of the notion to strike, that you then hear
argunment of counsel pro and con for each exhibit? O are you
going to wait for that? Because | would have a suggestion on
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how we m ght deal with this issue in a nore --
CHAI RPERSON GRI FFI S: Yes, it brings up an

interesting point --

M5. FERSTER: -- streamined fashion.
CHAI RPERSON GRI FFI S: -- and that's kind of why
I"'m having a Ilittle time getting started wth this and

hesitating just trying to format how we can do this, which is,
first of all, logical, which is secondly perhaps understandabl e,
and, thirdly, that it can nove along a little bit quicker.

If we, in fact, take each individual section -- |

mean, |ooking at ny notes, | think w have -- | nean, we may
have 50 that we're going to get through. |If we do that and take
a nmotion on each one, and there will -- we'd have to allow, |

woul d think, response on each individual one.

So unless |I'm incorrect, unless anyone else has
any other problens with it --

MS. FERSTER: M. Chairman, if | pmay suggest an
approach that m ght possibly avoid a very lengthy dispute over
each exhibit. If perhaps with your indulgence you would be
willing to hear sonme brief argument, both on the side of the
appellants and on the side of the owner, on an approach that
m ght avoid -- essentially defer the issues until the close of
t he heari ng.

That mght allow us to get into our case nore
qui ckly, because our view, of course, is that nost of the Father
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Fl anagan Boys Hone objections really depend on how this Board
rules on the nmerits of this appeal, which, of course, can only
be deternmined at the end of the appeal. And so it will not be
clear until not only the conclusion of this hearing but also

you know, the filing of proposed findings of facts and
concl usions of law how this Board intends to rule on the matter.
And, therefore --

CHAI RPERSON GRI FFI S: Yes. I think that's very

MS. FERSTER -- the admissibility my becone
apparent at that point.

CHAI RPERSON GRIFFIS: M problem and | think the
Board concurs with nme, is that we cannot lunp all of these into
one heading that we can defer to the end. This is an appeal of
a permit, which will give us a very defined scope of information
that, frankly, knowing Board nmenbers as comunity nenbers, we
would probably love to spend all week hearing everything
i nvolved in this.

But knowi ng factual ly t hat we have t he

regul ati ons and what we have to decide and not decide, | think
there is an awful lot that will not be appropriate on this
appeal for permt. So ny point being, | think it's very

difficult for us to defer to the end, and, nore inportantly, to
your coment of having that open for discussion right now, 1'd
rather junp into it because your discussion will probably be
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evidenced in all of these sections.

But in order of appropriateness, |let nme just hear
fromM. Feola fromthe Boys --

MR. FECLA: Thank you, M. Chair. Phil Feola for
the record. W are willing to -- to adhere to the Board's
deci sion without oral argument. | think counsel and nyself have
put our positions on paper, and the Board can rule.

I don't think we need to have additional oral
argunent as to whether or not we respectively believe something
should or shouldn't be in. This is going to be a Iong hearing
anyway, and we wi |l suggest that oral argunent is not necessary.
I think we can trust the Board's decision on what is and is not
-- is and is not relevant. So | --

CHAI RPERSON GRI FFI S: Okay. And | appreciate
that. Let me -- let me first just say that | like to get to the
core and the facts, and so | will turn to Corp. Counsel to ask,
do we have to hear any discussion on the notions?

MS. SANSONE: M. Chairman, we have the witten
notion fromthe property owner. However, the appellant was only
able to provide a witten nenorandum today, and possibly the
Board should take sone -- | nean, | realize we have a lot of
people in the room but in fairness to the property owner, you
should review their witten argunents. |f you wish to hear oral
argunment, that's fine.

The Zoning Administrator -- | don't know if
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they've had an opportunity to review the notion, or they have
sonmething they wish to present to the Board on this. But they
shoul d al so be given the opportunity to at |east respond to the
noti on.

CHAI RPERSON GRI FFI S: Good. And that's why we
have Corp. Counsel, to give us good advice.

Ms. Brown, did you -- first of all, you have

received this subm ssion today?

M5. BROWN: Yes. In fact, | received --
yesterday evening, | received the notion of Father Flanagan's,
as | received the opposition just in here at the hearing this

af t er noon.

The District would submit that it agrees with the
noti on of Father Flanagan's with respect to the documents that
are supplied in there, that there are several docunents that are
irrelevant to --

CHAlI RPERSON GRI FFI S: Vell, wait. Bef ore we

start stepping into that in terms of discussing the notion --

just to be clear, then, you have -- you've gotten both sides of
it, and | guess the issue is just to speak to the fact of
whet her you -- you want to coment further specifically on the

process of the notion.

And maybe | have cut you off a little bit too
much, but | just want to be clear that we're tal king about the
process of dealing with the notion in order to go through the
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materi al s.

M5. BROWN: | think that the -- based on -- well,
just so that we're clear, | have not read the appellant's
docunent in its entirety.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. BROAN: | was just handed that, and |'ve read
a few pages of it.

CHAI RPERSON GRI FFI'S:  Ckay. And that's --

MS. BROWN: | have read Shaw Pittman's docunent
in its entirety, and | think that we can dispense of the
argunment. | think at least the District's position with respect

to those docunents is included in that docunent.

CHAI RPERSON GRI FFI'S:  Ckay.

MS. BROMN: In the Shaw Pittman document. So |
think if the opposition clearly addresses those, then we can
di spense with oral argument.

VS. FERSTER: And, of cour se, appel I ants
vehenmently di sagree with that approach. You have had before you
the owner's notion to strike. W received it on Friday and were
not able to prepare opposition today.

We've prepared and taken the tine to prepare a
very length and thorough opposition that sets forth all of the
reasons why we feel that striking both the exhibits and
circunscribing the testinony of our w tnesses in advance of the
hearing would essentially use evidentiary decisions to decide

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

39

the nerits of this case.

And since you have only just received our
docunent, and we would very nuch appreciate the opportunity to
at least summarize sonme of the inportant arguments that we
believe you need to consider before you make an evidentiary
ruling that in my opinion will prolong this hearing and result
in a hearing that -- where witnesses essentially will be unable
to present their case in any kind of coherent or intelligible
manner because there will be procedural wrangling back and forth
constantly over the relevancy of specific statenments.

CHAI RPERSON GRI FFI S: Good. Al right. well, |
woul d propose this, then. First of all, we're going to need to
take 15 minutes right now to -- for the Board to read it, in
that your submission was handed to us literally as we were
wal ki ng out here. So we will take 15 mnutes. W wll be back
at close to 2:45. VWhen we get back, | aminclined -- and we
will briefly talk about this again. | aminclined to go through
each of our set-out pieces and give an opportunity for comment
and clarification.

So with that, we wll see you back shortly.
Thank you.

(Whereupon, the proceedings in the foregoing

matter went off the record at 2:30 p.m and went

back on the record at 3:00 p.m)

CHAI RPERSON GRI FFI'S:  Okay. W will resune where
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we left off and do appreciate the opportunity to have read the
submi ssion, and it was very clear, very straightforward. And |
think your point has -- is understood by the Board nenbers, and
I think we should proceed as anticipated, going down the
documents that we have on our list, and Board nenmbers will add
and subtract as we go, and deal wth them quickly and
efficiently and nove on fromthere.

I would propose that we do that and hold any
comment or objection to the end, if that is the Board pl easure.

And that way we might get this through, and then | think -- |
think we may have a general -- a larger general idea of the
direction that we're taking, and | think it will be easier, in
fact, to address as we do that.

So -- oh, let me also just take the quick
opportunity and -- and two things | think -- one, it's great to
see so many people here and involved and inpassioned and part
of, frankly, a process. But | want to be very clear and very
specific in ternms of what is before this Board, and how and what
the Board deals with and what is dealt with.

And just to reiterate, you folks all probably
know it, frankly, better than | do, but this is an appeal, and
it's an appeal of a permt. And that nmeans that we are
basically 1looking at, for our purposes, did the Zoning
Admi ni strator make an error in granting a permt?

Now, there are four permits that are under

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

appeal, and from those four permts, of course, there's all the
speci fics. And, you know, there are many different directions
that will go and bring up many different issues.

But nost inportantly, what we're looking at is
specifically, frankly -- well, in layman's terns, and help ne
understand this, did the Zoning Adm nistrator nmake a mistake in
granting this permt, and, therefore, we will be | ooking at what
the Zoning Adm nistrator nust review in the review of an
application for a permt?

So that being said, maybe that just nade it
clearer for me than anybody el se. But that's why | have the
m ke on. So the first is going to be -- | wuld delve into
Volume 1, and | think we can take volunes at a tinme, which wll
probably be the only real order that we have in this.

But to that, Volume --

SECRETARY PRUI TT: Packets or vol umes?

CHAlI RPERSON GRI FFI'S:  Pardon me?

SECRETARY PRUI TT: Packets or vol umes?

CHAI RPERSON GRI FFI S: Well, Board nenbers, help
me out here. We have -- | nmean, there's two -- again, trying to
get this done, we have headi ngs that the Board has | ooked at and
di scussed in terns of preparing for this. W have headings of
topi cs, which, for our purposes, is easily understood. But to
the specifics of the notion before us, we have to act on actual
information that's been subnmitted to the case.
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So | say that neaning, one, it's going to be
terribly technical and boring, and, frankly, maybe not
under st andabl e. And the other general headings are going to be
nor e under st andabl e and give a direction

So, Board nenbers, very quickly, which would you

prefer to do? | would, frankly, prefer to dispense with the
docunents, knowing that we will go through all of it. o
course, | have changed ny mnd at times, so --

VI CE CHAI RPERSON RENSHAW The "docunents"

meani ng this?

CHAI RPERSON GRI FFI' S:  Yes.

COW SSI ONER HANNAHAM Prepared to go either
way.

VI CE CHAI RPERSON RENSHAW Either way, as |long as
we fully explain to the audi ence exactly what we are revi ew ng.

CHAI RPERSON GRI FFI'S:  Okay. And, M. Levy, any
opi ni on?

MEMBER LEVY: I"mjust -- the way -- the topics
that we have organi zed appear to follow the Shaw Pittman letter
of Novenber 29th, so | think that will be fairly clear. Perhaps
when we get down into a discussion of specific sections to
strike or not to strike, then we could, yes, go back nore
specifically through the Iist. Is that clear? Start with the
topi cs, because | think they address the outline of the letter

CHAlI RPERSON GRI FFI'S: Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

MEMBER LEVY: In fair order, and then reiterate
by discussing specific sections that we wll strike or not
stri ke, or what have you.

CHAI RPERSON GRI FFI'S:  Okay. So you woul d suggest
that we go to the topic headings --

MEMBER LEVY: Yes.

CHAI RPERSON GRI FFI S: -- first. Okay. Wwell, |
would invite you, then, to start us in that discussion if you
want. Oherwi se, | can take it up.

MEMBER LEVY: 1'Il give it a shot.

CHAI RPERSON GRI FFI' S:  Fabul ous.

MEMBER LEVY: Nunber one, the Novenber 29th
letter, is future developnent activity of Boys Town, whether
actually planned or sinply speculated on by the applicant. And
I think what we're interested in here, | would suggest that we

shoul d not allow testinony that is purely specul ative.

W don't really have anything -- there's nothing
in the record to -- | nmean, generally, we don't allow testinony
that's specul ati ve. | think that's -- that's fairly clear. |If

there's information in the record about planned devel opnment,

perhaps that's a different matter.

CHAI RPERSON GRI FFI S: Okay. I nean, the point
there is that, how do we -- how would the Zoni ng Adm ni strator,
in issuing a permt, look at future or potential permts when

they are off the actual site?
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MEMBER LEVY: Well, and perhaps that's one that
is nore appropriate. | hate to start out this way, but perhaps
that's one that is nore appropriate to take as we go al ong.

CHAI RPERSON GRI FFI' S: Ckay.

MEMBER LEVY: And decide what information is
specul ative and what information is supported by the record.

CHAI RPERSON GRI FFI S: | see. Okay. So what
you're proposing at this point is, in terms of future
devel opnent activity, that we look at it as we get in and take
it as striking the testinony as it's devel oped.

MEMBER LEVY: Yes. But some may actually be
rel evant, and sonme may be obviously specul ative, and --

CHAI RPERSON GRI FFI'S: | see.

MEMBER LEVY: -- that may be one we just have to
deal with as we go al ong.

CHAI RPERSON GRI FFI S: Okay. Second is the
pending lawsuit filed by the Boys Town related to the subject
properties. | think that's fairly clear of the information that
we should remove from this hearing. And, frankly, in ternms of
deny, strike, or defer, |I think I'"'mgoing to say keep in or take
out, so that we mght understand what's staying in the record
and what's being left out of the record.

So | would say that we are -- for the pending
awsuit that we would take that out. It obviously -- it would
not be sonething that would be considered by the Zoning
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Administrator in ternms of issuing a permt.

MEMBER LEVY: 1'd concur also.

CHAlI RPERSON GRI FFI S: Nurmber 3 woul d be the Ward
6 plan and other comunity planning efforts.

VI CE CHAI RPERSON RENSHAW M. Chairman, that
shoul d stay in. W should keep that in

CHAI RPERSON GRI FFI S: Now, are we talking about
all -- all the ward 6 plan, all of the comunity planning
efforts? Let nme just be clear on what we're tal ki ng about here,
because we al so, then, have the conprehensive plan

MEMBER LEVY: This is a sort of a general item

VI CE CHAI RPERSON HRENSHAW Well, the Board plan
and the conprehensive plan should remain in as a guide.

CHAI RPERSON  GRI FFI S: Ckay. And we do have
informati on that indicates that the Conprehensive Pl an Amendnent
Act of 1999 actually directs the Zoning Admnistrator and,
frankly, this Board to consider District elenents of the
conpr ehensi ve pl an.

VI CE CHAI RPERSON RENSHAW Do you need a notion
to keep this in?

CHAI RPERSON GRIFFI'S: In fact, |I'mjust review ng
some documents. But that would be appropriate, and then we'l
have di scussi on.

VI CE CHAI RPERSON RENSHAW | so nove.

CHAI RPERSON GRI FFI' S:  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

SECRETARY PRUI TT: Excuse me, M. Chair. Just
for clarification, you are proposing to leave in the
conprehensive plan, but do you also -- but not any other
comunity planning efforts, just the conmp. plan as it's
di rected?

CHAI RPERSON GRI FFI S: I think that should be the
first notion, and then we can take up the others if need be.

MEMBER LEVY: Can | just ask a question?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: M. Chair, are we going to -- on
the first two itens we discussed there were no notions. Are we
going to have separate notions on each one of these, or conbine
them at the end? Ei t her way. W just need to be clear up
front.

CHAI RPERSON GRI FFI S: I think we're taking up
noti ons where we can.

MEMBER LEVY: Okay. Did we need notions on --

CHAI RPERSON  GRI FFI S: I don't think we need
noti ons.

MEMBER LEVY: -- the other two?

CHAI RPERSON CGRIFFI'S: | think that in terms of --
correct me if I'm wong, corp. counsel -- but in terns of the

first two, we've given obviously an indication and direction in
terms of how we're going to deal with testinony that's com ng
through. So, am | correct?
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MS. SANSONE: M. Chairman, if you feel there's a
consensus of the Board, that would be a fine -- that's an
adequate way to determ ne those issues.

CHAI RPERSON GRI FFI'S:  Ri ght.

MS. SANSONE: And |I'm concerned if we |eave
everything to the end, then we'll have to rehash everything al
over again to try to figure out what the Board decided. | f
there's ones that you don't wish to decide at this time, | think
you can indicate that and we'll just keep sonme notes to that
effect, and then we'll know those have not been deci ded.

MEMBER LEVY: So, then, we'll use notions on al
-- on each of then? | nean, we'll -- excuse ne -- consensus on
all of the itemns.

CHAI RPERSON GRI FFI'S:  Well, hopefully. Yes.

MEMBER LEVY: Well, if we reach consensus. So we
have consensus to defer on number 1 and to strike on nunber 2.
And then -- okay.

MS. FERSTER: M. Chairman, can | ask a point of
clarification?

CHAI RPERSON GRI FFI'S:  Yes, briefly.

MS. FERSTER: There -- | expect that we will not
-- the appellants will not find nost of your decisions sonething
that we would take particular issue wth. But there are a few
areas of testinony or exhibits that we view as critical to our
case.
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And |'m wondering -- you had nmentioned that you
would like to hold off on any oral argunent until after the
Board di scussed each exhibit. But on those few areas where |
think we -- we feel it's very inportant to be heard on, | would
ask that you defer an actual vote until after you hear from us
on those issues. Wuld that be appropriate?

MS. FERSTER: Yes, | think we can get that worked
out here. Board nenbers? | mean, what we can do is just if we
can have an indication from the appellant that they want to be
heard on one of the issues. | don't have a problemw th that.

VI CE CHAI RPERSON RENSHAW | don't either.

CHAI RPERSON GRI FFI S: I think we -- | mean, let's

just nove this along.

MEMBER LEVY: | think it would be hel pful, but we
CHAI RPERSON GRI FFI S: In fact, vy don't we do
that. |If you -- if there are issues based on this headi ng that

we discussed, then you can neke that known and you can have a

quick moment, and | will give the opportunity to all of the
parties to do the same. And we'll go fromthere.

Ckay. So where are -- well, first of all, is
there comments on -- do any parties have coments on anything
that we have -- we haven't gotten through a lot, so hopefully

there's not --

MS. FERSTER: | nmean, | hope | -- this will speed
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t hi ngs al ong.

CHAI RPERSON GRI FFI'S:  Me, too.

MS. FERSTER: Wth respect to the first three
matters that you nentioned, we would have no -- we would not --
well, et me correct that. W would not request additional oral
argument or discussion of a decision to strike future
devel opnent activity that is speculative, although, of course,
we do have an objection if you should seek to strike evidence of
pl anned devel opnent activity that's in the record.

On the pending lawsuit, we would not request
additional argument on the decision to strike our Exhibit 10.
On the Ward 6 planning efforts, and the community planning
efforts, we would not seek any additional argument on your
decision to strike comunity planning efforts, exclusive of the
actual conprehensive pl an.

CHAI RPERSON GRI FFI'S: Okay. So that brings us up

to date, in which case we have a nption or a consensus to
maintain -- to keep in the conprehensive plan.

MEMBER LEVY: Specifically, the conprehensive
pl an.

VI CE CHAI RPERSON RENSHAW  And the Ward 6 pl an.
CHAI RPERSON GRIFFI'S:  No. |I'm separating them
VI CE CHAI RPERSON RENSHAW  Yes.
CHAI RPERSON GRIFFI'S: | think we are --
VI CE CHAI RPERSON RENSHAW It's --
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SECRETARY PRUI TT: The Ward 6 plan is part of the
conp. plan.

CHAI RPERSON GRI FFI'S:  Ch, I'msorry.

SECRETARY PRUI TT: It's the comunity plan --
ot her comunity planning --

CHAI RPERSON  GRI FFI S: Ri ght . I'm sorry. |

m sstated it. Right. Fromthe conmunity --

SECRETARY PRUI TT: -- efforts that you're
striking.

CHAI RPERSON GRI FFI' S:  Good.

MEMBER LEVY: Okay, great.

CHAI RPERSON GRI FFI S: And 1'd ask other parties
to grab the attention of us if there is objections, and |'m

certain you are capable of doing that. So, yes?

MEMBER LEVY: M. Chair, I'Il pick up with nunber
4. Information on the selling price for nearby hones, which is
the first part of the nunmber 4, the Novenber 29th letter. And
woul d suggest that we should strike that as irrel evant.

CHAlI RPERSON GRI FFI'S:  Yes, | agree. Good.

VI CE CHAI RPERSON RENSHAW  So renoved.

CHAI RPERSON CRI FFI S: Okay. So that is being
t aken out.

MEMBER LEVY: Additionally, | would suggest that
we strike Boys Town finances, also in nunber 4 --

CHAlI RPERSON GRI FFI'S: Ckay.
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MEMBER LEVY: -- as irrelevant.

CHAlI RPERSON GRI FFI S: I would concur. Nunmber of

CBRFs in Ward 6.

VI CE CHAI RPERSON RENSHAW  Def er.

CHAI RPERSON GRI FFI'S:  Yes. I think we would have
to defer that and note that we're not -- | nean, there seens to
be sone steps that need to be nmde. Qobviously, if -- if it

becones a determination that there was an error, then this my
become applicable if there is another zoning regulation which it
woul d cone under. At this point, it has not been proven that it
has applicability, but we can defer that. Okay.

And let's just be clear also -- we have noved off
of the Pittman --

MEMBER LEVY: Actually --

CHAlI RPERSON GRI FFI'S:  -- notion, am | correct?

MEMBER LEVY: -- our notes are outlined
separately, but these are all part of their -- Shaw Pittman's
nunmber 4.

CHAlI RPERSON GRI FFI S: Yes, right. And our

nunbers are not corresponding, which is what | --

MEMBER LEVY: Right.

CHAI RPERSON GRI FFI S: -- was just trying to get
at .

MEMBER LEVY: Right.

CHAI RPERSON GRI FFI'S:  So --
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MEMBER LEVY: I'm sorry. It's Shaw Pittman's
nunber 4, not our notes.

CHAlI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: Okay. And their next itemis al
references to Phase 2 of the project, which is our nunber 7.

M5. FERSTER: If I my interject, that would be
an area where we'd ask for sone argunent o the inclusion of
that in the record.

MEMBER LEVY: I would also suggest that that's a
good one to defer and to decide as we go al ong.

CHAI RPERSON GRI FFI S: Okay. And | think we will
be very clear and very specific on that. | think we're going to

have to have a certain amunt of testinmony that brings us to

that level before we junp straight into that. There has to be
sonething within the case that -- how do | say -- gets us to
t hat point.

Okay. Next? Yes.

VI CE CHAlI RPERSON RENSHAW M. Chairman, this is
references to the Boys Town Sargent Road site.

CHAI RPERSON GRI FFI'S:  Ri ght.

VI CE CHAlI RPERSON RENSHAW | woul d recommend t hat
we be specific to the case at hand and not deter on -- or go off
on the Boys Town Sargent Road site.

CHAI RPERSON GRI FFI S: Good. So you'd nove to
strike, is that correct?
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VI CE CHAI RPERSON RENSHAW  Not keep in.
CHAI RPERSON GRI FFI'S:  Correct.

MEMBER LEVY: There may, M. Chair, actually be

sone - -
CHAI RPERSON GRI FFI'S:  Yes.
MEMBER LEVY: -- sone relevant issues.
VI CE CHAI RPERSON RENSHAW  Well, let's backpedal
a bit and look at those issues. The Zoning Admi nistrator's

menor andum on why the application could be processed as a
speci al exception, and the Board's decision and order --

CHAI RPERSON GRI FFI'S:  Ch, | see.

VI CE CHAI RPERSON RENSHAW -- on the application.

CHAI RPERSON GRI FFI'S: | see, right.

VI CE CHAI RPERSON RENSHAW  Ckay.

CHAI RPERSON GRI FFI S: | ndeed. Okay. well, |
think, then, we would nove to strike references to the Boys Town
Sar gent Road site, with the exception of the Zoning
Admi nistrator's meno, which we have on file, and also the
application which could be --

VI CE CHAI RPERSON RENSHAW And the Board's
deci si on and order on the application.

MS. FERSTER: That would be an area where we'd
want to be heard.

CHAI RPERSON GRI FFI'S:  Yes, go right ahead.

MS. FERSTER: Only because it just nmkes no sense
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to allow one reference to Sargent Road in and not other
references.

CHAlI RPERSON  GRI FFI S: Well, I'm not sure |
totally agree with that. I mean, sonehow we need to define
paraneters, and some will be germane and some won't be. Let's
think about this in ternms of -- and maybe staff can give us sone
i ndi cati on. But let's talk about what and how, as the permit
process is going through, that the Zoning Adm nistrator's neno
on the Sargent Road site and, frankly, this Board' s decision on
the order of that application would be pertinent the current
permtting.

VI CE CHAI RPERSON RENSHAW  Well, that perhaps is
what the appellant would |ike to address in the case.

CHAlI RPERSON GRI FFI'S:  Yes. Yes.

VI CE CHAlI RPERSON RENSHAW So it's not for us to

CHAI RPERSON GRI FFI S: Well, no, |I'm asking nore
on a -- nore on a very |egal substantive base right nowin terns
of the process of permtting.

MS. SANSONE: M. Chairman, perhaps | can help
out. The -- in the Sargent Road case, there was a |egal issue
as to whether the application should have been processed as one
application or in the nunber of youths housed in separate hones,
or whether it perhaps should have been a use variance or
whether, in fact, the property could have been subdivided and
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each hone put on a separate |ot.

So to that extent, the Zoning Administrator's
menorandum and the Board's order are instances -- prior
i nstances where the Board has consi dered whet her a youth hone --
youth residential honme is one facility or whether separate hones
are separate facilities. And to that end, it may be relevant,

al t hough perhaps you don't wi sh to consider those.

CHAI RPERSON GRI FFI'S:  Well, | would, then, say in
the interest of fairness that we wll be fairly vigilant in
taking a look at how -- the pertinence of those two, if it's

needed to be discussed. And | would say that we would not nove
very nmuch farther off those unless we can be persuaded. But |
woul d think it would not be that easy to do that.

So in that, then, we would at this point have --
nove to strike the references, and, as stated before, except
with the zoning memp and the past special exception.

MS. FERSTER: So that is an area that we would
like to discuss in alittle nore detail, then

CHAlI RPERSON GRI FFI'S: Ckay.

MEMBER LEVY: M. Chair, | would -- if I could, a
qui ck point on that is that, as we go along, we need to keep in
mnd that this is an appeal and not an application for special
exception. And | think --

CHAI RPERSON GRIFFI'S: Right. And that's --

MEMBER LEVY: I mean, | think some of the issues
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that are going to cone up relevant to Sargent Road might be nore
appropriate in that context rather than in the context of an
appeal . So I'd just ask that we all keep that in mnd as we
proceed.

CHAI RPERSON GRI FFI S: Yes. And | absolutely
concur with that, and |I think that's the difficulty we have in
goi ng through this right now As it's an appeal, we don't --
you know, we need to factor in what mnight happen or what will
relate. But that's very inportant. So we will be very vigilant
in making sure that things are directed.

Okay. Further?

VI CE CHAI RPERSON RENSHAW And the next itemis
any testinmony not gernmane to the appeal, and | think it goes
Wi t hout saying that if the testinony is specific to the topic at
hand that should be entered into the record. |If not, it would
be om tted.

CHAI RPERSON GRI FFI S: And the topic at hand, of
course, being whether the ZA erred or not.

VI CE CHAI RPERSON RENSHAW Erred in -- right.

CHAI RPERSON GRIFFIS:  In terms of --

VI CE CHAI RPERSON RENSHAW I n the pernits.

CHAI RPERSON GRI FFI S: -- issuing. Good. To
that, | think one of the specific items, obviously, we would
ook to strike would be any testinony regarding conparison or
other social services in the District, in terms of however --
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unless it can be shown, of course, that it goes to the direct
issue at which is being proven in error in the Zoning
Admi ni strator's deci sion.

MEMBER LEVY: Li kewi se, | think we would strike
the next item which is the state of the real estate market in
the surrounding area --

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: -- as irrelevant to the --

CHAI RPERSON GRI FFI S: And | think that goes to,
in fact, the -- right. Very good. Anybody stop us here if they
are -- Board nmenmbers, if you're not in concurrence, if that's a
wor d.

VI CE CHAI RPERSON RENSHAW And then we have as
the next item speculation on Boys Town future plan, and
specul ative testinony is not to be all owed.

CHAI RPERSON GRI FFI S: Ri ght . In terms of future
pl ans, devel oprment, except -- right. Very well. Certainly,
notes we've nmade and discussions we have had about the
conprehensive plan we have, as indicated, al l owed that
testi mony. Regarding, of course, the applicable sections of the
conprehensive plan, we will be the arbiters of what is and isn't
at this point.

MEMBER LEVY: The next item is the central
operations of Boys Town. And, frankly, | don't see the
rel evance of that.
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CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: | woul d suggest we strike that.

MS. FERSTER: If appellant may be heard, this is
going to be the core of the appellant's case. So we anticipate
that we would |ike very lengthy oral argunent on why you do need
to consider this informati on as part of our case.

MEMBER LEVY: | would say, M. Chair, if we defer
that that we'll only hear testinobny that's clearly related to
t he i ssues at hand.

CHAI RPERSON GRI FFI S: Ckay. Al right. I would
concur, and | would think that we would defer that knowi ng full
wel | that our blanket statenments and our notions here that we
will be the arbiters of -- you need to bring us to that point
that it is obviously the relevancy, and we will be vigilant in
not straying fromthat direction.

Ckay. Yet there is -- obviously, there will be
issues in this appeal about the lack of communication wth
community groups or neetings or anything of that nature, again,
underscoring the fact that this is an appeal of a pernit. I f,
in fact, this was a variance or a special exception, it may be
wel | appropriate to hear that. But we are defined within
parameters regarding this, so |I would nove that we strike any
references to that and any nature to it.

VI CE CHAI RPERSON RENSHAW Unl ess the appellant
can bring us to that point where it mght be relevant. |f not,
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it's not relevant.

CHAI RPERSON GRI FFI S: Yes, | think that would be
a really hard one.

VI CE CHAI RPERSON RENSHAW It would be a hard
one.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER LEVY: | concur. | think it's --

CHAI RPERSON GRI FFI'S:  Good. Mving on --

MEMBER LEVY: The next itemis the likelihood of
expansi on of the project, which | would argue is specul ative and
it's -- just in this very nature. Unl ess there is information
in the record that tal ks about planned expansion, | would say
that we stri ke anything that's specul ative regardi ng that.

CHAI RPERSON GRI FFI S: Ri ght, yes. And | would
say perhaps we even go -- not just in the record. | mean,
there's a lot, and we're going to be striking things out of the
record. So the point is the expansion, if it went to the permt
and the permtting process, if there was information,
application, reference sonehow whi ch connected, it was obviously
somet hing that the Zoning Admi nistrator had to evaluate in order
to either approve or disapprove a permt, then it would be
rel evant to us.

And at this point, obviously, we don't see it.
So we will, again, look to be brought there, but at this point |
woul d say we nove to strike.
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Agai n, also, a general issue of -- | think is the
econom ¢ devel opnment in the area, the state of the progress, the
depression or the regression or the revitalization. Let me -- |
think I want to nake one thing very clear

Al'l Board nenbers here are District residents and
conmunity menbers, and, frankly, nore active than we probably
shoul d be knowi ng what we have to do with our responsibilities,

but all care greatly about our own individual neighborhoods and

the city as a whole. It is not with any notion or feeling from
the Board that we would not -- are not interested in those
i ssues, and | think | speak for us all in saying that.

But the fact, again, goes home to this issue that

it is not relevant in an appeal of a permit, and that is what is

before us right now If, in fact, we |ooked at -- and, again,
you know, we can always evaluate -- but if -- if, in fact --
well, 1'Il be terribly redundant. But, obviously, wth

vari ances, a special exception would be a different situation.

But to that, | say at this point we nobve to
strike anything that basically dealt with the larger picture of
econom ¢ devel opnent, revitalization, or general state of the
surroundi ng area. Good? Okay.

MEMBER LEVY: The last itemon the list is titled
"OQther Inpacts on Zoning and Planning Goals." And |I'm not sure
what that refers to. | would say that we defer and we neke that
decision as we go along as to what's rel evant.
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CHAI RPERSON GRIFFI'S: Right. | think we nay have
one | ast big issue.

MEMBER LEVY: M. Chair, there's one final item
that is brought up in the appellant's opposition to Father
Fl anagan's Boys Home notion to strike, which is the document we
just revi ewed.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: And that is related to the Fair
Housing Act, which | understand comes out of the lawsuit,
reference to which we've decided to strike, and | woul d suggest
that we strike reference to the Fair Housing Act on both sides
for all parties as irrelevant to the Zoning Adm nistrator's
deci si on.

CHAI RPERSON  GRI FFI S: Any further comments?
Okay. In which case | think, if I'mnot mstaken, that's all |
have. Are there other issues, general headings? Then, indeed,
we woul d nmove directly into the specific materials.

Knowing -- and, again, let nme just underscore
that | think we've tried to set up general headings of things
that are appropriate and non-appropriate as this Board is
directed, and now we will go to the specific materials in the
volumes -- three -- that were subnitted, and, not only that, in
the entire case, the information.

So, let's dive right in there, M. Levy. Are you
prepared to wal k t hrough?
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MEMBER LEVY: 1'll get us started.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER LEVY: And these are not in exactly the
same order as we've just gone through them Appellant's Vol une
1, Exhibit 3, the Ward 6 plan, we are going to retain that as it
refers to the comp. plan.

CHAI RPERSON GRI FFI'S: Okay. So to be clear, then
we would deny the notion to strike, which nmeans that we'd keep
this in.

MEMBER LEVY: Right.

CHAlI RPERSON GRI FFI'S: Good.

MEMBER LEVY: Applicant -- appellant, excuse ne,
Volunme 1, Exhibit 3, draft strategic plan and budget | believe
falls out of the bounds of what we've decided to keep. So we

shoul d stri ke that.

CHAI RPERSON GRI FFI S: Okay. Oh, right. I ndeed.

Okay.
MEMBER LEVY: As well the -- in the sanme exhibit,
the OP nmeno regarding the planning task force. | don't believe

that's rel evant.
CHAlI RPERSON GRI FFI'S: Ckay.
MEMBER LEVY: So we should just strike that.
CHAI RPERSON GRI FFI'S:  Sixty-four more to go.
MEMBER LEVY: The next item|'munsure on
CHAI RPERSON GRI FFI S: We're | ooking at Volunme 1,
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Exhibit --

VI CE CHAI RPERSON RENSHAW Vol ume 1, Exhibit 3,
the Court Services and O fenders' Supervision Agency Fact Sheet,
which | think we could wait on this and see whether or not this

is relevant to the proceedi ngs, M. Chairnman.

MEMBER LEVY: 1'd concur with that.
CHAI RPERSON GRI FFI S: Okay. I'd -- it sounds
like -- yes, there it is. Al right. W'Il defer on that one.

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: I'"m sorry. Are we through wth
t hat one?

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: Okay. On the next item also
appel lant Volume 1, Exhibit 3, map of CBRFs near Square 1045.
We decided to defer and to determ ne the rel evance as we proceed
on that one.

CHAI RPERSON GRI FFI S: Okay. And | would concur

knowi ng that -- again, underscoring the fact that this -- we
need to be brought to that before -- before it's just thrown
upon us.

MEMBER LEVY: Ri ght . And there's very specific
-- specific rules. I nmean, | think we should just stick to --
it would be easy to stray on that one.
CHAI RPERSON GRI FFI'S:  Yes.
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MEMBER LEVY: So --

CHAI RPERSON GRI FFI'S:  Okay. Well, again, we wll

be -- we will understand the rel evancy. Okay.
W have a D.C. Health Care letter, | believe?
And proposing that that may go to the issue of -- | nean,

obviously, the crux of an issue is whether this is for separate
facilities or one facility.

VI CE CHAI RPERSON RENSHAW  And we can defer that.

CHAlI RPERSON GRI FFI S: And that we defer it --
that may have, concededly, some relevancy if the -- if we're
brought there. Okay.

The public notice we have docunentation on in
terms of the BZA hearing on the Sargent Road facility. | think
t hat can be renoved, taken out. Agreement?

MS. FERSTER: Are you into Exhibit 4 now?

CHAI RPERSON  GRI FFI S: Yes. I'"m sorry. It's
Vol ume 1, Exhibit 4.

M5. FERSTER: Okay. Well, that's an area where
we' d have some brief discussion.

CHAI RPERSON GRI FFI'S: Pl ease proceed.

VS. FERSTER: Qur position on the Father
Fl anagan's Sargent Road facility is quite sinple. |[If you decide
to keep in the Zoning Adm nistrator's |egal nenp, you ought to
keep in other official documents during the course of the
proceeding that sinply provide the context for that |ega
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conclusion, to the extent you intend to rely on it at all

CHAI RPERSON CGRIFFI'S:  Well, that's an interesting

argunment, but because we -- because we leave in one doesn't
necessarily mean we should leave in everything. | nmean, | think
at this point that it -- it -- by definition, we're trying to
define what is in and what is not. And, therefore, the
inclusion of one does not necessarily nean we wll include
everyt hi ng.

VI CE CHAI RPERSON RENSHAW But, M. Chairman,

we're keeping in the Board's decision and order on the
application, the Sargent Road. And this is a docunent fromthe
Board of Zoning Adjustnent, so | think it is perfectly
reasonabl e to keep this in.

SECRETARY PRUI TT: | believe the docunent went to
envi ronnental issues, though, or storm water nanagenent.

VI CE CHAI RPERSON RENSHAW This is the --

MS. SANSONE: M. Chairman, this is sinply the
public hearing notice. There is really nothing substantive in

the public hearing notice on the Sargent Road facility that --

CHAI RPERSON GRI FFI'S:  Yes, that's why --

MS. SANSONE: -- would have any bearing --
CHAI RPERSON GRI FFI S: -- 1 was -- |'m wondering
why we -- we probably don't nake a big issue out of this. I

VI CE CHAI RPERSON RENSHAW  Just keep it in.
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CHAI RPERSON GRI FFI S: We'll just defer it and
deal with it if it comes up.

Ckay. W're at still Exhibit 4, ZA's nmenp, and
we have dealt with that. Am| correct? Yes.

VI CE CHAI RPERSON RENSHAW That's this one.

CHAI RPERSON GRI FFI S: And it was -- right. It
was dated 4/10/2000.

VI CE CHAI RPERSON RENSHAW Friday, April 21st,

2000.

CHAI RPERSON GRIFFI'S:  Is that right?

VI CE CHAI RPERSON RENSHAW Yes. The memo to
file.

CHAlI RPERSON GRI FFI'S: Ckay.

MEMBER LEVY: M. Chair, this nenp refers all to
i ssues that are -- the issues raised in this nenp don't appear

to be relevant to the ZA's determ nation in this matter.

CHAI RPERSON GRI FFI'S:  Yes, | would concur

M5. FERSTER: Where are you?

VI CE CHAlI RPERSON RENSHAW We're on the meno to
file dated Friday, April 21st. It's in --

MEMBER LEVY: Exhibit 4.

VI CE CHAI RPERSON RENSHAW -- Volune 1, Exhibit
4. It's pages 2 and 3.

MEMBER LEVY: And these issues may be relevant to
speci al exception, but this is an appeal
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VI CE CHAI RPERSON RENSHAW  Ri ght .

CHAI RPERSON GRI FFI S: Ckay. G ve ne the date on
t hat again?

VI CE CHAI RPERSON RENSHAW  April 21st, 2000.

CHAI RPERSON GRI FFI S: Okay. Okay. And what
would -- the consensus is to take it out?

MEMBER LEVY: Strike it, right.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER LEVY: Li kewi se, the letter that follows
seems to be related to the same topics. And that would be the
next item actually.

CHAI RPERSON GRIFFIS: G ve ne a date or sonething
on that.

VI CE CHAI RPERSON RENSHAW  March 13t h, 2000.

MEMBER LEVY: Dealing with the sane issues for
t he nost part.

CHAI RPERSON GRI FFI S: Ckay. Al right. Let's
keep it -- keep rolling.

MEMBER LEVY: The next item is appellant Vol une
1, Exhibit 4, Boys Town nmeno regarding the subm ssion of
additional information in the Sargent Road case.

VI CE CHAI RPERSON RENSHAW Dated March 13, 2000.

CHAlI RPERSON GRI FFI'S:  Al'l right.

MEMBER LEVY: I don't see how this is relevant
either, M. Chair. It appears to be a chronol ogy of neetings
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wi t h nei ghborhood cont acts.

CHAI RPERSON GRI FFI S: Ri ght . I ndeed. Ckay. |
woul d concur. Okay. So that is taken out?

MS. FERSTER: What's the date of that docunent
agai n?

VI CE CHAI RPERSON RENSHAW March 13th, 2000, on
Boys Town | etterhead.

MS. FERSTER: We would want to be heard on these
two docunents.

CHAI RPERSON GRI FFI'S:  Go ahead.

VS. FERSTER: Basi cal | y, the Sargent Road
facility docunment as a whole, again, do you -- | nean, our view
-- would you like ne to proceed? | nean, our view, of course
will become clearer as the case progresses, that -- you know,

that the issue in this case, as you said, is whether or not the
Capitol Hi Il canpus is what is -- consists of a single 24-person
facility or just organized in four sort of living units that are
clustered together, or whether it's four separate CBRFs.

The Capitol Hill residence isn't built yet, and
we, as the appellant, are in the position, unfortunately, of not
being able to know with a certainty how that facility will be
operated, although we will provide testinmony that relies on
docunents that are in the record of this proceeding that wll
allow us to predict in our view, based on the representations of
the owner, how that facility will be operated and nmanaged as a
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single unitary facility.

One of the pieces of information, in addition to
the information that concerns the Capitol Hill buildings,
showi ng the unitary operation of that canpus, would be the fact
that the Sargent Road facility, like all Father Flanagan Boys
Town facilities, are operated under a simlar nodel.

And to the extent that we cannot -- we have to
rely on sone information to be able to predict even an educated
or an expert prediction on how these four living unit clusters
wi Il be managed as a single unitary facility, we want to be able
to at least rely to a mnmnor extent on the nore detailed
informati on regarding the Sargent Road facility that shows that
it is in all respects identical to the architectural clustering
and organization of the -- that the Capitol H Il canmpus wll
have, with the exception that it's not built on separate l|lots
So it provides just sone additional information.

If appellants were just in a nore difficult
position than we would be as a comunity group, than we woul d be
as the property owner, because we have to show to you that this
facility, which we do not own or manage and which is not built,
will be centrally operated and run as a single unitary facility.

And we need to be able to rely on their existing facility to a
m nor extent.
CHAI RPERSON GRI FFI'S:  Ms. Brown?
MS. BROWN: I think what we're looking at is
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clearly speculative as far as operations. And what we're
dealing with, | think we really need to narrow the issues down.
We are dealing with exclusively the issuance of four building
permts, whether or not they were issued in error.

If, in fact, after this canpus is built and the
owner is operating it outside of what was contenplated, there
are certificates of occupancy that are going to be issued, and |
think those are issues that would be dealt with in the course of
whether or not they're in violation of their certificates of
occupancy.

At this point, there is nothing but four pernits
that are issued in accordance with specific regulations. And |
don't think that those issues are proper for us today.

CHAI RPERSON GRI FFI S: Ri ght. Let me, first, just
respond to the first coment, and | think you were taking us
down that road where you were proposing to go. And we aren't

there yet, in terms of our Board, but | do appreciate that.

And | think the relevancy would be mniml, the
docunents that you're actually speaking to, in terns of
establishing if it -- if it beconmes pertinent in your case,
establishing the operation of this specific facility. And

mentioning and referring to another site that has the sane
operator may be -- it may becone reasonabl e and appropriate as
maybe ot her case studies m ght become reasonable and
appropriate, although I'm not sure that that would have any
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bearing in terns of how ZA would actually grant or review a
permt.

But | could understand that nore fully with your
help. So, M. Feola, you cane up for conment.

VR FEOLA: And |I'd just reiterate what
corporation counsel said, Ms. Brown, because there is nothing in
the zoning regulations, nor is there anything on a building
permt application, that requires a property owner to subnmt an
operations plan to the Zoning Admi nistrator.

And unl ess the Zoning Conmission, in its w sdom
chose to mmke a regulation that requires that, the Zoning
Admi ni strator is not free even to ask for it, let alone evaluate
it. And so anything that has to do with operations of the
Capitol Hill site is not relevant to the zoning regul ations.

As far as | read the zoning regul ations, there is
nothing in there that asks an applicant to denonstrate or to
prove or to do anything like that. That's in the first
i nstance.

In the second instance, counsel said that Capitol
Hill is not built. Neither is Sargent Road. So we're going to
go from specul ative to specul ative. The Sargent Road houses are
not built.

CHAI RPERSON  GRI FFI S: el |, t hat is an
interesting point, which I, frankly, am not aware of. And |
think those are well spoken words, but let nme just also clarify
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that any sort of wuse that mght be designhated in a permt
application woul d be part operation, and perhaps not -- well, it
woul d be directly, and that would be part of, also, the zoning
and the zoning regulations which |'"msure you' re well aware of.

But | understand your point being nade. Did you
want to follow up?

MS. FERSTER: Yes. M. Feola's first point, of
course, didn't go to Sargent Road. It went to the whol e broader
i ssue of Capitol H Il and whether or not -- you know, the issue
that we intend to bring out in our case regarding the central
operations at the Capitol Hill canmpus he believes are irrel evant
based on his view of the legal nerits.

And | did not understand -- you know, he -- that
was -- | understood we were talking about Sargent Road, so |
just want to nmke sure that to the extent you are ever dealing
with the relevancy of that topic, of the central managenent of
the Capitol Hill canpus, that we want to be heard on that issue
because, obviously, that's a key nerits issue over whether or
not the Zoning Adm nistrator had an obligation to |ook beyond
the building lot [ines and into whether or not these four |iving
units were centrally nmanaged as a single facility.

That being said, that's -- | understood we were
tal king about Sargent Road, and our point, again, is that --
that the record -- there is nore of a detail in the record about
how Sargent Road will be nanaged and operated through the BZA
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proceeding, even if it's not built, than there is at this point
about the Capitol Hill campus.

CHAI RPERSON GRI FFI S: Ri ght . And | understand
your point. Again, let's not get into the big, broad, and deal

with the actual docunents that you were speaking to, because |

think we would -- there is a lot of steps that has to get us
there in terns of looking at it -- a case study of operation
that would bring us to a pernmit of a specific lot. And 111

probably say that a hundred tines before we're through wth
this.

But to that, we have, Board nenbers, now heard
the three opinions on the actual documents that we were | ooking
at . And to reiterate, we are |looking at Volunme 1, Exhibit 4,
and we are |ooking at docunents that involve the Sargent Road
facility.

Does anyone want to revisit the consensus of
striking those with one exception, at this point? W have the
public notice, which we were deferring, and we were striking
down to basically the March 13, 2000 -- | believe that was the
meno. Am | correct?

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: I would suggest that we strike all
of the way up to, but not including, the April 10th meno from
the Zoni ng Adnmi ni strator.
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SECRETARY PRUI TT: I'm sorry. M. Levy, did you
say including or not including the --

MEMBER LEVY: Not incl uding.

SECRETARY PRUI TT: Okay. Thank you.

MEMBER LEVY: So up through --

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: -- the April 21st, 2000, BZA nenp
to file.

CHAI RPERSON GRI FFI S: Okay. So by nmy notes,
that, in terms of nunbers we have out of Exhibit 4 -- one, two,

three, four, five subm ssions. Okay.

And then going to that 4/10 nmenmpo, which is also
in Exhibit 4, which is the Zoning Adnministrator's menmo, Vol une
1, Exhibit 4, if we could just hold that up. This may go to --
this my go to determning conbined units or separate -- if

nmenory serves --

MEMBER LEVY: |'msorry. You're referring to the
ZA's menmp?

CHAI RPERSON GRI FFI S: Yes. Yes, April 10th.
Okay. Okay. And just to be clear, this is the mem from

M chael Johnson, Zoning Adm nistrator, on April 10, 2000. I
woul d suggest that we deny the notion to strike, so we keep that
in.
MEMBER LEVY: Right.
CHAI RPERSON GRI FFI S: Quick, find ne a pen
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Okay.
MEMBER LEVY: The next itemis a proposed -- it's
the applicant's proposed zoning order from BZA Application

Nunmber 16531, and it's a draft.

CHAI RPERSON  GRI FFI S: Yes. I would nove to
strike that.

MEMBER LEVY: I'd concur. It's not actually an
order. It's a proposed order

CHAI RPERSON GRI FFI S: Ri ght . It probably was

just for the other case. Ckay. W have that in. Okay. That
has been renoved.

Ckay. Also, in Volume 1, Exhibit 4, is the
article, and we need to open that up. Ri ght . The Washi ngton
Times article. "Ward 5 ANC Chief calls Boys Town bad nei ghbor."

I don't think this is going to find any relevance -- bear a
rel evancy to any sort of error that nmay have been -- or no error
enacted, so | would nove to strike that also. So that neans we
woul d take that out of the record.

Let's nmove on to Exhibit 5, unless there's others
in 4. | think that is the last. Ckay.

MEMBER LEVY: Volune 1, Exhibit 5, the first item
is a cost conparison of Boys Town versus the cost of foster
care.

CHAI RPERSON GRIFFI'S:  Yes, | think --

MEMBER LEVY: | don't see the rel evancy.
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CHAlI RPERSON GRI FFI S: I don't either see the
rel evance. I think we're of consensus, so we wll take that
out . We also have rates for the foster care rates. I think
that is also not relevant. We'Ill take that out.

Sone reflections on finances is Exhibit -- Volume
1, Exhibit 5, next docunent. I think the relevancy of that is
in question. W'IlIl take that out.

MEMBER LEVY: The next item in Exhibit 5 is a
Child and Family Services Agency letter, which is addressed to
provi der.

CHAI RPERSON GRI FFI'S:  To provider, which is from
as you stated, Child and Family Services. Right. | would think
we woul d renmove that al so, take out.

MEMBER LEVY: | concur.

CHAI RPERSON GRI FFI S: Keep going to the next.

Let's see if we have -- yes, |'m assum ng, Board Menbers, and
see if you concur, that this letter -- provider is with the
additional -- it has an attachnent of the Child and Fanmly --

MEMBER LEVY: Right.
CHAI RPERSON GRI FFI S: Ckay. So that's included.
So it would go next.

MEMBER LEVY: The next itemis Public Law Nunber

105 -- excuse ne, 105-277 and |egislative history nmaterials.
CHAI RPERSON  GRI FFI S: Oh, federal paynments.
Ri ght, indeed. I recall -- 1 think that the relevancy of that
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may be in question. I would nmove that we strike it. I think

that's all that -- yes, that's all included.

Let's go to the Child and Fanmily Services

quarterly reports, part of Exhibit 5.
MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI' S: Yes.

MEMBER LEVY: Gve nme just a nonent, please, on
that last item

CHAI RPERSON GRI FFI'S:  Ch, sure.

MEMBER LEVY: Thanks. Is this relevant to the
Sargent Road facility specifically?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: Ckay. I concur we should strike

that as wel|.

CHAI RPERSON GRI FFI'S:  Thanks.

M5. FERSTER: M. Chairman, ny client has advised

me that we -- we are not going to contest any striking of

t he

entirety of Exhibit 5 in the interest of speeding this along.

So you don't need to go docunent by docunent.

CHAI RPERSON GRI FFI S: You saw we were | o0sing our
audi ence, did you?

(Laughter.)

Ckay. I think that -- | think, in fact, that's
probably what we were going to end up -- | nean, we were -- SO
good. Let's nove on to Exhibit 6, Volune 2, | think is the next
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we need to take care of.

MEMBER LEVY: Volume 2, Exhibit 6.

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: Vol ume 37?

CHAI RPERSON GRI FFI S: We have a collection of
newspaper articles, and | would nove that we strike those. They
woul d be taken out. 1Is there consensus on that?

MEMBER LEVY: Yes.

CHAlI RPERSON GRI FFI'S: Good.

VI CE CHAI RPERSON RENSHAW  Seven?

CHAlI RPERSON  GRI FFI S: Cl ose, yes, Exhibit 6
should be that. Exhibit 7 would be the comments on the pending
envi ronnental assessnent. Say it on the record.

COW SSI ONER HANNAHAM Sorry. | didn't mean to
be tal king wi thout a mke. But | would question the rel evancy
with respect to the Zoning Adm nistrator's decision on the
permt.

CHAI RPERSON GRI FFI S: Okay. And | would concur.

O hers?

M5. FERSTER: | did not hear that.

MEMBER LEVY: This is the conments on the pending
envi ronnent al assessnent and inpact anal ysis.

MS. FERSTER: What was the proposed --

CHAI RPERSON GRI FFI S: And M. Hannaham was
questioning the relevancy for the ZA's consideration, which
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means he was noving to strike this fromthe record.

MS. FERSTER: That would be the entirety of
Exhi bit 77?

CHAI RPERSON  GRI FFI S: It looks Ilike that is
fairly -- yes, | believe so.

COWM SSI ONER HANNAHAM That's coments to a
pendi ng envi ronnental assessnent and inpact anal ysis.

CHAI RPERSON GRI FFI S: Is there anything else in
Exhi bit 77?

MS. FERSTER: Well, we would just suggest that,

in light of your earlier coments, that Exhibit M which is a

listing of known  Soci al Service provider - - provi der
organi zations nearby in the proposed Capitol Hill residence,
that that be at |east put on the deferred list. That would be

Attachment Mto Exhibit 7.

CHAI RPERSON GRI FFI S: Which would be a listing
and addresses of --

MEMBER LEVY: M. Chair, | guess | would want to
know from the Appellant why that would be -- what the rel evance
m ght be, because | don't see the connection.

CHAI RPERSON GRI FFI S: Yes. Briefly, do you want
to speak to that?

MS. FERSTER: Well, vyour prior ruling was that
you deferred ruling on the prior exhibit in -- that docunent in
Exhibit 3 that shows that there is a preexisting CBRF within 500
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feet of the proposed facilities. WlIl, this is a nore extensive
list of CBRFs within the general area.

CHAI RPERSON GRI FFI S: Wthin the general area.
Yes. | nean, it -- well --

MEMBER LEVY: The relevance -- so what is the
rel evance beyond the 500 feet?

MS. FERSTER: We haven't neasured the actual
f oot age. The only one we neasured was the one within -- that
was included within Exhibit 3. So we can't tell you whether or
not they are or are not within the -- within the spacing or
di spersal requirenents.

So if, in fact, your ultimate decision is that
the dispersal requirenents are applicable here on the nerits,
then I would think you would want to have information about
exi sting CBRFs that are in the area for purposes of then placing

the burden on the Zoning Adm nistrator to neasure the distance.

CHAlI RPERSON GRI FFI S: Well, | think that we,
first of all -- and just kind of looking at this, if we find
that, in fact, the permt was issued at the wong designation,

then that's when 500 or 1,000 feet wuld certainly be
appropriate, and it seens like there would have been a |ot
acconpl i shed one way or the other if we're at that point.

The other -- | think M. Pruitt has made a
conment to ne in private, which I wll also give it -- the
rel evancy, in ternms of the surrounding area or even these wth
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addresses, wi thout neasurenents that don't -- that go to the
actual regulations that would nake it pertinent for us if we --
if we |ooked at other designations, this docunent does not do
t hat .

So | -- this is -- | don't think it's a huge
i ssue, but I would say that we renmove it just based on the fact
that without distances we have no real relevancy at the rest of
-- the rest of these facilities.

Okay. Consensus of the Board on that? And then,
I would say we'd strike -- we would renove that docunent.

MEMBER LEVY: | concur.

VI CE CHAI RPERSON RENSHAW | don't concur.

CHAlI RPERSON GRI FFI S: Well, then, it |ooks I|ike
we have not a consensus, in which case we should just have a
notion and nove it along that way.

VI CE CHAI RPERSON RENSHAW I nove we defer Min
Vol une -- what is it, Volune 2?7 Mas in Mary, Exhibit 7, M as
in Mary, to defer.

CHAI RPERSON  GRI FFI S: And that would need a
second. Not hearing one, can we have anot her notion?

MEMBER LEVY: M. Chair, I'd nove to strike
appellant's Volunme 2, Exhibit 7, inits entirety.

CHAlI RPERSON  GRI FFI S: Wth a second, M.
Hannaham and, therefore, | would ask, all those in favor?

(Chorus of ayes.)
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And opposed?

VI CE CHAI RPERSON RENSHAW  Opposed.

CHAI RPERSON GRI FFI'S:  Very wel |

MEMBER LEVY: That brings us to -- the next item
on my list is appellant's Volume 3, Exhibit 10, which, again,

goes back to the Boys Town |awsuit, which we've already decided

to strike.

CHAlI RPERSON GRI FFI'S: Good. COkay.

MS. FERSTER: I'"'m sorry, I'mnot that -- it's
not in ny interest to put this up -- bring this to your
attention. But | understood that the owner wanted to strike

Exhibit 8. AmI| not correct? Exhibit 8?

CHAlI RPERSON GRI FFI'S:  Exhibit 8, Vol ume --

MR FEOLA: Volune 2 or Volune 37

MS. FERSTER In Volune 2. Yes.

CHAI RPERSON GRI FFI S: Yes, the entire Volume 2
was on the notion to strike, correct?

MS. FERSTER  Right.

SECRETARY PRUI TT: This was also just the Board's
determ nati on of not being relevant.

MS. FERSTER: No, | just didn't want to skip
Exhi bit 8.

SECRETARY PRUI TT: ©Ch, | see.

MEMBER LEVY: Okay. W have -- M. Chair, we
have ski pped over that.
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CHAI RPERSON GRI FFI S: Yes. No, and that's well
sai d.

MEMBER LEVY: That goes back, again, to the
environnental assessnent. So if we're striking 7 --

CHAlI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: -- 1'd suggest we strike 8 as well.
CHAI RPERSON GRI FFI S: I concur.
MS. FERSTER: I'd like to be heard on that,

because 8 actually has a nunber of other docunents that are
rel evant, other than -- other than the appellant's coments on
the environnmental assessnent that we think should be considered.

CHAI RPERSON GRI FFI' S: Pl ease.

MS. FERSTER: Okay. If you'd turn to after the
orange page, you'll see the July 2nd, 2001, memo of -- to Denzil
Nobl e from Departnent of Health officials that relates to the
envi ronnental inpact screening process that's conducted on all
building permt applications pursuant to the D.C. Environnental
Policy Act.

So this is information that is obviously
considered during the permitting process that's relevant to
whet her or not the permt should be issued. This is information
that would be in the file of the permtting official, because
ultimately it's DCRA, with the -- and, obviously, the Zoning
Administrator is within DCRA -- that makes a decision about
whether to prepare an environnental inpact statenment based on
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thi s docunentati on.

Thi s docunent ati on i ncl udes a nunber of
attachnents that we rely on because, again, they're the owner's
own description of this project as a single, uni fied
Pennsyl vani a Avenue canpus in describing both the phase 1 of the
campus as well as the phase 2 portion of the canpus in a -- as
part of their planned expansion.

So this is information that was available to the
Zoni ng Admi nistrator. It's not a matter of the Zoning
Admi ni strator having to even step outside of his office in order
to find out relevant information that would have denopnstrated
the central operation and managenent of the facility. And we
contend that, you know, we need to -- we need this as part of
our case to show central managenent.

CHAI RPERSON GRI FFI S: Okay. And just -- okay.

Yes, Ms. Brown?

MS. FERSTER: Sorry. It also includes building
permts.

CHAI RPERSON GRI FFI'S: Right. Right.

M5. BROWN: Wth respect to that docunment,
al though, in fact, it is something that has to do with the

Department of Consuner and Regul atory Affairs, it has absolutely
nothing to do with the permtting process. That was not an item
that's considered wthin the paranmeters of the Zoning
Administrator's permtting process, and | believe this Board has
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ruled in the past on that.
CHAlI RPERSON  GRI FFI S: Well, do you nean the

envi ronnent al

- the EISF process and application, you are

stating?

VS. BROWN: The EISF was not taken into
consideration as part of -- as to the issuance of these four
permts.

MS5. FERSTER: And | don't nean to suggest that we
-- we are -- we find -- we want this information to show that
this is a project that will have serious environnental inpacts

or to suggest that the environnental inpacts of the facility are
now before this Board. That's not why we believe that it's
rel evant. We believe it's relevant because it contains the

owner's own description --

CHAI RPERSON GRI FFI'S:  Well, | know -- yes --
M5. FERSTER: -- of the project.
CHAI RPERSON GRI FFI S: I know what you want to do

with the information. But we need to figure out --

MS. FERSTER: But | just heard -- | just -- that
is nmy understanding is why the Zoning Admnistrator doesn't
consi der environnmental inmpact screening forns is because that's
not the issue.

CHAI RPERSON GRI FFI'S:  Well, | don't know. Let ne
ask a question on that in terms of a first step in the
permtting process would be to submt an EISF, would it not?
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You could not get a building permt without having an approved
envi ronnental form

MS. BROMN: In fact, | don't believe that that is
the case, and we've got the Zoning -- the Acting Zoning
Admi ni strator here who was going to testify as to the steps that
are taken as part of our case. This is certainly sonething that
can be dispensed with, and, in fact, if counsel w shes to cross
examine him he is going to be here.

I just -- with respect to this docunent, the only
relevant -- | think the only relevant portion here would be the
permts that are included in the environnental packet here.

CHAI RPERSON GRI FFI'S:  Well, wait a mnute.

MS. BROWN: The long and short of it is if the
Board wants to keep it in, it sinply says that there is no
environnental -- no negative environnmental inpact.

CHAI RPERSON GRI FFI'S:  Ri ght, exactly.

MS. BROWN: And so it neither hurts the District
nor the owner nor the citizens. It just -- it's just one
addi ti onal document to prolong this matter.

CHAlI RPERSON GRI FFI'S: M. Feol a?

MR. FEOLA: Thank you, M. Chair. Phil Feola for
the record. Qur only concern is that the -- the nixing of
appl es and oranges here. There is an Environnental Policy Act
whi ch requires accunulation, if you will, of building permts in
a project of a certain size. That's different from the zoning
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regul ati ons.

There's a whole different set of -- of
regulations in law, and | think where appellant is going wth
this is they're trying to show that because Boys Town was
required by the way by the Departnent of Health to throw all of
the property into the EISF, which | believe would have been
appropriate from an environnental inpact standpoint, that,
therefore, somehow, sonmeway, the zoning regul ati ons should have
| ooked at the entirety of the property, not just these four
houses.

And | think that's mxing apples and oranges,

which is why we suggest that it shouldn't be part of the record

in this appeal of the Zoning Administrator. The Zoning
Adm nistrator does not rule on the environnmental issues. The
Zoning Admnistrator has no authority to do that. And this

Board in the recent GWcase on 1915 E Street found that, because
that was an issue in that case. You upheld the appeal of the
appellants but rejected the appeal on the grounds of the
envi ronnent al issues.

On the other hand, as | said earlier, in the
efforts of not prolonging this, it's not the end of the world if
you let it in, quite frankly.

MS. FERSTER: | nean, |'d like to respond to that
just very briefly, in that, you know, of course part of our
position that it is obviously relevant that not a different
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agency but the same agency that made the zoning determ nation
that's on appeal here considered this a single facility for
what ever reason.
But that's not the only reason why it's relevant.
It also includes, wholly apart from the cunul ative analysis of
environnental inmpacts, the applicant's narrative description of
its project, which is relevant | think with the fact that the
owner here describes it as a single project --

CHAI RPERSON GRI FFI S: Yes. No, | understand and

MS. FERSTER: -- to the agency is obviously --

CHAI RPERSON  GRI FFI S: | t hi nk t he Board
under st ands - -

M5. FERSTER: -- of key rel evance.

CHAI RPERSON GRI FFI S: -- the information that's

in that in terns of how you want to deal with it, and that's

certainly your case to be nade. |In that the other parties don't
have huge objection, and in the matter of time, | think we can
allow it to stay, knowing full well that we will be |ooking at

specifically the zoning issues that would be involved, even as
an owner might designhate or not designate certain aspects of
their project.

Ckay. So that, then, let's be clear perhaps on
that. That's the second half of the Exhibit 8 beyond the orange
sheet . Well, | think that's going to all be part and parcel
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with the environment -- yes, there's a lot of documentation to
t hat .

Can | just say rather than, you know, standing up

and getting a breath of fresh air, we'll just change the tone
for a little bit. The three binders that were submitted,
although | was daunted by the anount of information, and,

frankly, we have to physically carry that everywhere we go and
get it down here in the norning along with all of the cases.

But | just wanted to nmake ny personal opinion in
that this submission was very well organized, and in terns of
the indexes it was very helpful for us in doing reviews and
readi ng. And we are certainly used to that from firms that
prepare these things. And so there it is. It was a heck of a
ot of volunme, but that's just kind of to wake up the Board, so
you don't have to take that to heart, anything | say.

So let's continue on.

MEMBER LEVY: M. Chair, | believe there is just
one item --

SECRETARY PRUI TT: Two.

MEMBER LEVY: -- two itens left?

CHAI RPERSON GRI FFI S: Yes, | think we're | ooking
at Volune 3 now, which would be --

MEMBER LEVY: I thought we have covered Vol une 3,
Exhi bit --

CHAI RPERSON GRIFFI'S:  I'm sorry.
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MEMBER LEVY: -- 10, specifically.

SECRETARY PRUI TT: | believe the last two itens
is Volume 3, Exhibit 10, Boys |awsuit against Oppenheiner, et
al.

MEMBER LEVY: All right.

SECRETARY PRUI TT: And then you have -- and then
there's one nore after that.

MEMBER LEVY: Gven we -- well, | wll just
reiterate that we wll -- we said earlier we would strike
information on the Ilawsuit, so that would cover Volune 3,
Exhibit --

CHAI RPERSON  GRI FFI S: Ri ght . No, we did.
Thanks.

SECRETARY PRUI TT: The one is Boys Town Exhibit
F, stipulated agreenment between the U S. and D.C. Fair Housing
Act requirenents.

MEMBER LEVY: Right. And, |ikew se, we've --

CHAI RPERSON GRI FFI S: Ri ght . VWhi ch we've al so
di scussed, which neans we would be of consensus to take that
out. Very well.

Ckay. What is that, the first two prelimnary
matters of this case?

(Laughter.)

Gve me a moment to find nmy notes here, and we
can continue on.
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Ckay. Do we have any other prelimnary matters?
Looking at my notes, it looks like we've covered and wal ked

t hrough everything, which nmeans we would be ready to start in

procedure for the appeal. And | will outline that again

But let mne -- let ne -- ah, geez. Well, it's
4:15. There has been a heck of a lot of volunes that have
changed and not changed in this, in terns of the information

that's come out and the direction fromthe Board.

I would like to take a 15-mnute recess, cone
back, and what 1'd like to hear is, frankly, we would have an
hour nore to start this, and get a feeling of whether we want to
start fresh or do we have a good break point now. And | think
this Board would be very open to that and know full well that
we' ve been through a very long day already. But | leave it up
to you.

M5. FERSTER: VWhat would be the dates now, so
that some of us can check cal endars during the break

CHAI RPERSON GRI FFI S: In the recess, if you want
totalk -- well --

SECRETARY PRUI TT: We have sone already pulled
because we anticipated this.

CHAI RPERSON GRI FFI S: Ckay. Let's do that, so
that we have better understanding.

SECRETARY PRU TT: The first full afternoon
which | think this case will probably need a mninum of, is
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

February 5th. Now there are sone -- there are two dates in
January that have only two cases -- one or two cases prior to
the -- prior to this, and that would be January 8th and January
29t h.

CHAlI RPERSON  GRI FFI S: Well, Board nenbers,

woul d give nmy opinion and |I think the Board's opinion. This is
a heck of a lot of information, as nany cases are, but this is
-- appeals are -- maybe it's ny small brain -- but very
cunmber sonme in how you deal and the information that conmes in.

I would rather have this quickly -- more quickly
than -- as possible. Qobviously, the longer tinme it goes
t hrough, we all can spend an awful lot of time refreshing and
bri ngi ng oursel ves back up to understanding. So if we could fit
the 8th, knowing full well we did fairly well this --

SECRETARY PRUI TT: Excuse ne. I would just --
I"m | ooking at the calendar -- at the schedule. | wll say that
on the 8th you already have one appeal scheduled for the
aft ernoon.

CHAI RPERSON GRI FFI S: Qooh. Can | just |ook at
the cal endar?

SECRETARY PRUI TT:  Yes.

CHAI RPERSON GRI FFI'S:  And then --

MS. BROWN: On the 8th, | would request that we
not -- that would be Tennety and Constitution Avenue that's
schedul ed for the 8th.
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SECRETARY PRUI TT: Ri ght . That's the one that's
on here.

MS. BROMWN: Which | need to prepare for as well

CHAI RPERSON GRIFFI'S:  Oh. You were going to nane
names, were you?

(Laughter.)

MEMBER LEVY: What are we | ooking at?

SECRETARY PRUI TT: January 8th. As you can see

CHAI RPERSON GRI FFI S: My God, that's 2002. Are
you - -

SECRETARY PRUI TT: As you see --

CHAI RPERSON GRI FFI'S:  -- all aware of that?

SECRETARY PRUI TT: -- your schedule is already
tied up until five -- the 5th.

CHAI RPERSON GRI FFI'S: Wow.

SECRETARY PRUI TT: Unl ess you want to do a non-
nmeeti ng day.

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes, go ahead.

MEMBER LEVY: Is it possible to nobve sonething
fromthe norning to the afternoon?

SECRETARY  PRUITT: These have al | been
adverti sed.

MEMBER LEVY: Oh, they have.
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SECRETARY PRUI TT:  Yes.

CHAI RPERSON GRI FFI S: Yes. So this is the one
that's hard to -- well, | nmean, |'m going to have to defer to
ot her opi ni ons. I have obviously not read or reviewed this
ot her appeal, so | can't --

SECRETARY PRUI TT: We haven't really -- | haven't
gone through it either, so --

CHAI RPERSON  GRI FFI S: Ri ght. So, but it is
anot her appeal in the afternoon. You would inmagine that this
woul d take sone tinme?

MS. BROMN: | hesitate to answer that question.

(Laughter.)

CHAI RPERSON GRI FFI S: No. Actually, don't. So,
well, there that is, knowing full well it's an appeal that --
that some time --

SECRETARY PRUI TT: \What case is that?

CHAI RPERSON GRI FFI S: Well, we're looking at the
15th, then, at that point, right?

SECRETARY PRUI TT: The 29t h.

CHAI RPERSON GRI FFI'S: O the 29th?

SECRETARY PRUI TT:  Yes.

CHAI RPERSON GRI FFI S: Do you think the 15th is
too full?

SECRETARY PRUI TT: You have four cases. You have
an appeal in the norning, Sisson, and you don't want to add
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anot her appeal to that day.

CHAI RPERSON GRI FFI' S:  Yes, okay.

MR. FEOLA: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes, M. Feola

MR. FEOLA: Phil Feola for the record. M ght you
shoul d take a recess, and maybe the three |awers and staff can
get together and figure out a tine and cone back and see if that
wor ks into your cal endar?

CHAI RPERSON CRIFFIS: | think that's an excell ent
i dea. Thank you very nmuch. We will be back in 15 m nutes.

(Whereupon, the proceedings in the foregoing

matter went off the record at 4:20 p.m and went

back on the record at 4:41 p.m)

CHAI RPERSON GRI FFI S: We are bringing this back
into order. W are back froma needed brief recess.

Okay. \When last we left off, we had been through
the prelimnary matters, and we were |ooking at our schedul e,
knowing full well that this case would not be conpleted today.
And | believe we had the date that was discussed, which is
February 5, and ny understanding is that the parties have had
di scussions on that and that is acceptable at this tine.

MS. FERSTER:  Yes.

CHAI RPERSON GRI FFI' S: Yes?

MS. FERSTER:  Yes.

CHAlI RPERSON GRI FFI'S: Okay. Very good. In which
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case, also, is it your intention, then, to start your testinony
on the 5th?

MS. FERSTER That's our intention. I think it
woul d just break things up too nuch to start now and have to,
you know, reconvene for a nonth and a hal f.

CHAI RPERSON GRI FFI S: Good. | would agree with
that. And ny understanding is you' ve also given an estimate of
time needed for that, so that would be helpful for our own
schedule. And we will reiterate that when we neet again on the
5t h.

I want to bring up a few issues, and that is -- |
don't know if Ms. Brown is still here. But that may not be --

MR. FEOLA: Her stuff is here, so she nust be.

CHAI RPERSON GRIFFIS: It is? Okay.

MR. FEOLA: Yes.

CHAI RPERSON GRI FFI'S:  Thank you.

Ms. Brown, as you cone to the table, you had
menti oned opening up your testimony with an outline of the
permtting process, and that's what you were going to begin with

in having the Zoning Adm nistrator, M. Bello, outline that.

And the Board wuld Iike to request that
submitted prior to February 5th. I think it would be very
informative for Board nenbers that are not that well versed

perhaps in the permtting process, and 1'd include nyself in

that even. And so that we m ght review that, and, of course, it
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goes towards the -- the overall objective of what we're doing
here today and the issues. Do you see any problemw th that?

MS. BROWN: Just for the record --

CHAI RPERSON GRI FFI'S:  Yes.

MS. BROWN: -- those weren't my exact words, but
| did say that we would -- we would elicit from M. Bello the
permtting process steps. And | don't think that's a problem
I think it would be informative for all of us, including nyself.

CHAlI RPERSON GRI FFI'S: Good, okay. And, again, to

underscore, we're looking for very -- obviously, a generic
outline of the process. So that being said, we would look to
t hat .

I think also what we'd like -- part of -- sone of

the submissions in the case are outlines of testinmony of
W t nesses, etcetera. I would ask the parties involved to
revisit those in light of the prelimnary matters that have been
di scussed today.

I do not necessarily think we need to require
resubm ssion of outlines, but know full well that the actual

outlines of testimonies would reflect the matters deci ded today.

And in that sonewhat incidental -- | think we've
made great strides and great ground has been covered in terns of
determ ning rel evancy and rel evancy of materials.

And to that, | would say to those here today, and
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also to the parties, that we, again, underscore the fact that we
are fully appreciative of the passions and the enotions that are
involved in every case, in this case specifically, but that the
rel evancy and extraneous information and subnmissions in terns of
perhaps letters of opinion and things like that, | would ask
that people use good thought before submitting into case, as
they may not get to us anyway, or just may be cunbersone as we
start up again on the 5th having to deal with new information
that will have to be either remain or be renpved from the
record.

Yes?

M5. BROWN: M. Chair, is there a date certain by
whi ch the Board would |ike the outline?

SECRETARY PRUI TT: That's what [|'m |ooking at
right now. |f you can get it to us by January 24th.

CHAI RPERSON GRI FFI S: Okay. Any other things we
need to cover before we --

MR. FEOLA: M. Chair?

CHAI RPERSON GRI FFI' S:  Yes.

MR. FECLA: Just for the record, | know the staff
said this, but the hearing will reconvene at 1:00 p.m, is that
correct?

CHAI RPERSON GRI FFI S: Yes.

MR. FEOLA: On February 5th?

CHAlI RPERSON GRI FFI S: And | appreciate your
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bringing that up. But | think we'll have staff reiterate all of
it, but, yes, it would be the afternoon. And I have not -- hold
on a second. \Where are we on the calendar -- the schedule for
that, in ternms of -- is this going to be the only case on

February 5 in the afternoon?

Dl RECTOR KRESS:  Yes.

CHAI RPERSON GRI FFI'S: Okay. So we'll start up at
-- and this will take us through the evening.

Anything else fromthe Board? Okay. |s everyone
clear on dates? M. Pruitt, do you want to just reiterate? O
I will. The 5th -- February 5th, we're |ooking at subni ssion of

-- the one document requested by the Board was to be on the 24th

of January. |Is that correct?

And if there's nothing further, | think we wll
see you -- it has just been brought to my attention that a
Council Menber is here with us today, is that correct? |'m so
sorry. You are obscured, and | cannot see -- well, we do want

to acknowl edge, of course, Council Menber Anbrose that is here
and are appreciative of her taking her tine to conme to this
meeting, and, frankly, wi sh we had a better show to put on.
(Laughter.)
But as entertaining as we might try and be, this
is what we are.

And so | absolutely appreciate everyone staying
this long this afternoon and | ook forward to seeing everyone on
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the 5th. If there's nothing further, anything? Very well.
Then, that would then conclude this afternoon -- Decenber 4
2001, afternoon session.

(Whereupon, at 4:46 p.m, the public hearing was

adj our ned.)
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