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 P-R-O-C-E-E-D-I-N-G-S 1 

 (1:44 p.m.) 2 

  CHAIRPERSON GRIFFIS:  Good afternoon, ladies and 3 

gentlemen.  The hearing will please come to order.  This is the 4 

4th of December, 2001, public hearing of the Board of Zoning 5 

Adjustment for the District of Columbia.   6 

  My name is Geoff Griffis, and I am the 7 

Chairperson.  And joining me today is Vice Chairperson Ms. Anne 8 

Renshaw.  Also, representing the National Capital Planning 9 

Commission is Mr. Levy, and representing the Zoning Commission 10 

this afternoon is Mr. Hannaham. 11 

  For those unfamiliar, first of all, welcome, but 12 

I have a small statement that I read, and hopefully it will make 13 

things clearer on how things progress this afternoon.   14 

  Okay.  Copies of today's hearing are available to 15 

you.  They are located to my left near the door.  That's the 16 

door that you came in.   17 

  All persons planning to testify, either in favor 18 

or in opposition, are to fill out two witness cards.  These 19 

cards are located at each end of the table in front of us.  Upon 20 

coming forward to speak to the Board, please give both cards to 21 

the Reporter who is sitting to my right. 22 

  The order of procedure for special exceptions and 23 

variances is -- now I know -- I'm assuming, frankly, many of you 24 

are here for an appeal.  We do have cases to go through this 25 
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afternoon first, and then we will be getting to that.  So I 1 

will, in fact, read the order of procedure for special 2 

exceptions and variances. 3 

  And the first will be statement and witnesses of 4 

the applicant.  Second is government reports, including Office 5 

of Planning, Department of Public Works, etcetera.  Third would 6 

be the report of the Advisory Neighborhood Commission.  Fourth 7 

is parties or persons in support.  Fifth, parties or persons in 8 

opposition.  And, sixth, closing remarks by the applicant. 9 

  The record will be closed at the conclusion of 10 

each case except for materials specifically requested by the 11 

Board, and the staff will specify at the end of the hearing 12 

exactly what is expected.   13 

  The Sunshine Act requires that public hearing on 14 

each case be held in the open before the public.  The Board may, 15 

consistent with its rules of procedure and the Sunshine Act, 16 

enter executive session during or after the public hearing on a 17 

case for purposes of reviewing the record or deliberating on the 18 

case. 19 

  The decision of the Board in these contested 20 

cases must be based exclusively on the public record.  To avoid 21 

any appearance of the contrary, the Board requests that persons 22 

present not engage the members of the Board in conversation.  23 

Please turn off all beepers and cell phones at this time, so as 24 

not to disrupt these proceedings. 25 
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  The Board will make every effort to conclude the 1 

public hearing as near as possible to 6:00 p.m.  If the 2 

afternoon cases are not completed at 6:00 p.m., the Board will 3 

assess whether it can complete the pending case or cases 4 

remaining on the agenda. 5 

  At this time, the Board will consider any 6 

preliminary matters.  Preliminary matters are those that are 7 

related to whether a case will or should be heard today, such as 8 

requests for postponement, continuance, or withdrawal, or 9 

whether proper and adequate notice of a hearing has been given. 10 

  11 

  If you are not prepared to go forward with a case 12 

today, or if you believe that the Board should not proceed, now 13 

is the time to raise such a matter.  And I would first ask staff 14 

if they have any preliminary matters. 15 

  MS. BAILEY:  Members of the Board, good 16 

afternoon.  Mr. Chairman, there is a preliminary matter.  It has 17 

to do with Application Number 16799.  That property was not 18 

posted.  I believe the applicant is seated in the audience. 19 

  CHAIRPERSON GRIFFIS:  Is the applicant here?  20 

Please, sir, if you have two seconds to come forward quickly.  21 

I'm sorry.  Yes, if you would just sit -- or you could just turn 22 

on the mike.  You're not going to be long right now.  Just press 23 

that.  Perfect.  And just give me your name and address. 24 

  MR. SIMPSON:  Okay.  My name is Jim Simpson.  I'm 25 
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representing Mr. Willie Hopkins.  The address is 4007 16th 1 

Street, Northwest. 2 

  CHAIRPERSON GRIFFIS:  Okay.  Can you just briefly 3 

give the Board an indication of why the property was not posted? 4 

  MR. SIMPSON:  Well, it was posted, but it was 5 

posted improperly. 6 

  CHAIRPERSON GRIFFIS:  How so? 7 

  MR. SIMPSON:  Well, it was miscommunication.  8 

When we received -- when the owner received the letter basically 9 

giving the time of the hearing -- 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  MR. SIMPSON:  -- he didn't read further down to 12 

let him know that we were supposed to come here and pick up the 13 

sign from here. 14 

  CHAIRPERSON GRIFFIS:  I see. 15 

  MR. SIMPSON:  And post it.  What we did -- and we 16 

took a picture of it -- is put a notice on the door, and we put 17 

that up there.  But when we come down today we find out that we 18 

were supposed to pick up the proper signs here. 19 

  CHAIRPERSON GRIFFIS:  I see. 20 

  MR. SIMPSON:  Which we didn't know until today. 21 

  CHAIRPERSON GRIFFIS:  Okay.  You have photographs 22 

of that post? 23 

  MR. SIMPSON:  Yes, we do. 24 

  CHAIRPERSON GRIFFIS:  And by your description, it 25 
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was basically a homemade note. 1 

  MR. SIMPSON:  Yes, exactly. 2 

  CHAIRPERSON GRIFFIS:  Give me the size of what it 3 

was. 4 

  MR. SIMPSON:  Well -- 5 

  CHAIRPERSON GRIFFIS:  Was it 11 by 17?  Just -- 6 

you can just indicate it quickly.  I can't take those, so the 7 

staff is going to have to get it and make copies and that'll 8 

take some time.  8-1/2 by 11?  11 by 17? 9 

  MR. SIMPSON:  No, it was bigger than that.  It 10 

looks like 11 by 17. 11 

  CHAIRPERSON GRIFFIS:  Okay.  In which case I 12 

would, as a preliminary matter in this case, looking at it, this 13 

is an uncontested case, if I'm not mistaken, and I think we can 14 

waive the rules on the posting of this property if there's no -- 15 

Mr. Levy, you have a comment? 16 

  MEMBER LEVY:  Well, my concern is just that it -- 17 

folks are used to looking for those blaze orange signs.  If it 18 

was an 11 by 17 white sign, it wouldn't have meant anything to 19 

the neighborhood. 20 

  CHAIRPERSON GRIFFIS:  Yes, that's an excellent 21 

point. 22 

  SECRETARY PRUITT:  Mr. Chair? 23 

  CHAIRPERSON GRIFFIS:  Yes. 24 

  SECRETARY PRUITT:  May staff make a 25 
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recommendation that you hear the case, leave the record open for 1 

15 days and have the applicant post it, so that if there is 2 

someone who has some concerns they can send it in in writing. 3 

  CHAIRPERSON GRIFFIS:  That's why I'm so glad 4 

there are wise people involved in this whole process.  I think 5 

that makes for a wise decision.  That is a good compromise.  I'd 6 

hate to have, first of all, applicants have to show up several 7 

times, and, of course, we do have a full schedule, too.   8 

  So to accommodate, that's what I would propose.  9 

Any objections to that?  I would take that as a consensus. 10 

  Thank you very much.  When we call your case, you 11 

can come back up. 12 

  Staff, any other preliminary matters for the 13 

cases this afternoon? 14 

  MS. BAILEY:  No, Mr. Chairman.  Well, there are 15 

preliminary matters, but staff will be suggesting that you take 16 

that up at the time the case is called. 17 

  CHAIRPERSON GRIFFIS:  I think that would be 18 

appropriate.  Thank you.  Why don't we call the first case, 19 

then. 20 

  MS. BAILEY:  167 -- Application Number 16797 of 21 

Cavit Ozturk, pursuant to 11 DCMR 3103.2 for a variance from the 22 

floor area ratio requirements under Section 771 allowing the use 23 

of the subject building as an inn, retail, and service use in 24 

the C-2-A District at premises at 1832 Wisconsin Avenue, 25 
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Northwest, Square 1298, Lot 826. 1 

  Please raise your right hand, sir.  Do you swear 2 

that the information that you will be giving today will be the 3 

truth?  Please say I do. 4 

  ALL:  I do. 5 

  MS. BAILEY:  Thank you. 6 

  CHAIRPERSON GRIFFIS:  Thank you very much.  Is 7 

anyone else here today involved in this case?  16797.  If you'd 8 

just raise your hand if you are.  Were you raising your hand as 9 

involved in this case?  Okay.  We're doing a sound check over 10 

there.  And I don't think that's involved. 11 

  So there it is.  We have this.  Let me -- Board 12 

members, looking down at this, it just has been obviously read, 13 

the variance for FAR.  I am seeing quickly that there is 14 

recommendation -- and I am getting out of sequence, Ms. Hicks, 15 

so indulge me for two seconds.  There is Office of Planning, 16 

which we can waive in, which is in support, and ANC which also 17 

recommends -- I'm not seeing any parties in opposition in this 18 

case. 19 

  Now, I would have you introduce yourself quickly, 20 

and then I'm going to take it back. 21 

  MS. HICKS:  Okay.  For the record, my name is 22 

Gladys Hicks.  I'm a Zoning Consultant.  I have with me Mr. 23 

Cavit Ozturk, who is the property owner.  He is -- and also the 24 

owner of the business, of the proposed business. 25 
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  We're proposing to -- 1 

  CHAIRPERSON GRIFFIS:  Okay.  Before you go into 2 

the case -- 3 

  MS. HICKS:  Okay. 4 

  CHAIRPERSON GRIFFIS:  -- it has come to our 5 

attention, and the Board, frankly, has had discussions on the 6 

case before us.  And an issue was brought up as to whether this 7 

should be before us or not, meaning is it requiring of a 8 

variance?  And I would open the dais quickly for comments on 9 

that. 10 

  But it is my understanding, in looking at this, 11 

and also, of course, consulting very deeply with the zoning 12 

regulations, specifically 2001.3, that I'm not sure that this is 13 

in need of being before us at this time.  Board members? 14 

  VICE CHAIRPERSON RENSHAW:  I concur. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And let me just be 16 

clear and reiterate the fact that what I have not found is what, 17 

in terms of the proposed -- the use that is being proposed is a 18 

matter of right use in the building, in the zoning district.  19 

So, therefore, it is allowable. 20 

  So what was not clear to me is why, in fact, this 21 

matter of right use would then invoke a necessity for a 22 

variance.   23 

  Now, I understand that you -- the applicant has 24 

indicated in letters that they were denied several times, and I 25 
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think staff could speak to but has given me the indication that 1 

they have talked -- spoken with the Zoning Administrator, and 2 

there has been a consensus on the fact that this is not, in 3 

fact, warranted at this time. 4 

  And if I'm not incorrect -- it looks like I am, 5 

then -- I would say that actually no action is needed on this, 6 

and that it would just be excused.  But we'll get the legal term 7 

for you. 8 

  DIRECTOR KRESS:  I think it might -- because they 9 

have been denied twice, I think it would be helpful to have an 10 

official action -- 11 

  CHAIRPERSON GRIFFIS:  Good. 12 

  DIRECTOR KRESS:  -- that this Board does not feel 13 

that this project needs a variance for the floor area ratio.  I 14 

think that would be a helpful action. 15 

  MS. HICKS:  Yes.  That would be very helpful to 16 

help take over in getting the permit issued, because the permit 17 

has been denied several times. 18 

  CHAIRPERSON GRIFFIS:  Very well.  Then, I would 19 

say that it would be the consensus of this Board, which would 20 

make it an official action, that -- and please make comments if 21 

I am speaking incorrectly -- consensus of this Board that 22 

Application Number 16797, known as the Georgetown Hill Inn, is 23 

pursuing a matter of right use in the renovation of an existing 24 

structure, and the Board has found that a variance from the 25 
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floor area ratio requirements under Section 771 allowing the -- 1 

for the premises of -- at 1832 Wisconsin Avenue, Northwest, is 2 

not required. 3 

  Would that suffice? 4 

  MS. HICKS:  Yes.  Yes. 5 

  CHAIRPERSON GRIFFIS:  Very well.  Is there 6 

anything further we needed to do on this? 7 

  MS. HICKS:  No. 8 

  CHAIRPERSON GRIFFIS:  I do thank you so much, and 9 

sorry for the perhaps misunderstanding.  But glad we could 10 

dispense of it quickly, and good luck.  Looks like an 11 

interesting project. 12 

  MS. HICKS:  Okay.  Thank you. 13 

  CHAIRPERSON GRIFFIS:  And we can move on when 14 

staff is ready. 15 

  MS. BAILEY:  The next application is Number 16799 16 

of Willie C. Hopkins, pursuant to 11 DCMR 3104.1 for a special 17 

exception to allow an addition to a single-family dwelling under 18 

Section 223 not meeting the lot occupancy and courtyard 19 

requirements in the R-3 District at premises 4007 16th Street, 20 

Northwest, Square 2695, Lot 51. 21 

  Gentlemen, would you please stand to take the 22 

oath?  Is there anyone else associated with Application Number 23 

16799 of Willie Hopkins in the audience?  Please raise your 24 

right hand.  Do you swear that the information that you will be 25 
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giving this afternoon will be the truth? 1 

  ALL:  Yes. 2 

  MS. BAILEY:  Thank you. 3 

  CHAIRPERSON GRIFFIS:  Good afternoon, gentlemen. 4 

 I'd have you state your name and address again for the record. 5 

  MR. SIMPSON:  My name is Jim Simpson.  I live at 6 

10913 Legend Manor Lane, Glenn Dale, Maryland, 20769. 7 

  MR. HOPKINS:  My name is Willie C. Hopkins, and I 8 

live at 4007 16th Street, Northwest, D.C., zip code 20011. 9 

  CHAIRPERSON GRIFFIS:  Thank you.  Good afternoon, 10 

gentlemen.  Give me just a brief second here.  Having not seen 11 

anyone else testifying at this case today, in opposition or in 12 

favor, and also we will go through all of this, but we have 13 

quite a bit of support from the Office of Planning and the ANC. 14 

 I think as we -- as you start this, I think you can be fairly 15 

brief in establishing the required case, because we also have, 16 

of course, the case that was submitted. 17 

  So with that, I will turn it over to you, sir, 18 

for your statement. 19 

  MR. SIMPSON:  Okay.  Mr. Hopkins, who lives at 20 

4007 16th Street, Northwest, and his family request to add a 10 21 

by 15 addition to the rear of their property.  The addition will 22 

not interfere with -- with the neighbors.  We have a letter from 23 

-- or we sent out letters as required to the areas -- area 24 

neighbors.  We haven't received or know of any opposition. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 15 

  We also got a special letter from the neighbors 1 

next to us.  There is additions of similar nature that are 2 

adjacent -- well, two doors up.  There are about three homes in 3 

the same vicinity that have similar additions. 4 

  CHAIRPERSON GRIFFIS:  Okay.  And that is brief.  5 

Appreciate that.  And, basically, what you're indicating is that 6 

there are others similar, that this wouldn't necessarily have 7 

any sort of detriment to the general purpose or intent of the 8 

zoning regulations, and obviously won't have any adverse impact 9 

to the neighboring -- and appreciate you bringing that forward. 10 

  Yes, Ms. Renshaw, did you want to make -- 11 

  VICE CHAIRPERSON RENSHAW:  Yes.  I did want to 12 

mention that one of Mr. Hopkins' neighbors came before the Board 13 

about a year or year and a half ago with this same request, and 14 

it was passed I believe unanimously, no opposition at that time. 15 

 And I think we forecast during that session that there would be 16 

more, and so here is Mr. Hopkins, and we're glad to see you. 17 

  CHAIRPERSON GRIFFIS:  Indeed.  Can you briefly 18 

just talk about the materials that are going to be used on the 19 

addition to enclose it?  You know, you are coming under a 20 

special exception of 223, and 223.4 gives the Board, frankly, 21 

the responsibility under the regs to view the impact to the 22 

surrounding area, but, more importantly, gives it the ability to 23 

give design direction in terms of lighting, materials, etcetera. 24 

  MR. SIMPSON:  It's going to be wood framed with 25 
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recessed lights, standard built-up roof with windows around the 1 

perimeter on all three sides. 2 

  CHAIRPERSON GRIFFIS:  Okay.  So the exterior skin 3 

is going to be wood? 4 

  MR. SIMPSON:  No, the exterior skin will be 5 

vinyl, vinyl siding. 6 

  CHAIRPERSON GRIFFIS:  And is the adjacent -- 7 

well, the existing structure is a brick construction, correct? 8 

  MR. SIMPSON:  Yes. 9 

  CHAIRPERSON GRIFFIS:  As are almost all, 10 

according to the photographs in the case file, Exhibit Number 3. 11 

 The other addition that was done, perhaps the one that Ms. 12 

Renshaw has just referenced, do you know off hand what the 13 

material is? 14 

  MR. SIMPSON:  Yes, it's vinyl.  It's vinyl 15 

siding. 16 

  CHAIRPERSON GRIFFIS:  It is siding also. 17 

  MR. SIMPSON:  Yes. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  VICE CHAIRPERSON RENSHAW:  And that was at 4011 20 

16th? 21 

  MR. SIMPSON:  Yes.  I think this is two doors up, 22 

yes. 23 

  VICE CHAIRPERSON RENSHAW:  Two doors up, right. 24 

  CHAIRPERSON GRIFFIS:  Any other questions, 25 
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comments from the Board?  Very well.  Let's move on to Office of 1 

Planning.  Indeed, we -- 2 

  MR. WARD:  Good afternoon, Mr. Chairman.  John 3 

Ward, Office of Planning.  4 

  And given the agenda for this afternoon, the 5 

Office of Planning will stand on the record and recommend that 6 

the Board approve the application. 7 

  CHAIRPERSON GRIFFIS:  Very well.  And, in fact, 8 

before you even do that, we're going to waive in your report so 9 

that we can actually talk about it.  If I'm not mistaken, we 10 

need to do that.  So waived and standing on record. 11 

  Board members, any questions of Office of 12 

Planning?  Okay.  13 

  The ANC has also recommended approval of the 14 

application, which is Exhibit 22.  I believe it was timely 15 

filed.  And, Ms. Renshaw, correct me if I'm wrong, there was a 16 

quorum, and it was reported correctly. 17 

  VICE CHAIRPERSON RENSHAW:  That's correct.  And 18 

the letter from ANC-4A is dated November 15th.  And it is from 19 

James H. Jones, the Chairman of ANC-4A. 20 

  CHAIRPERSON GRIFFIS:  Thank you very -- 21 

  VICE CHAIRPERSON RENSHAW:  And they voted 22 

unanimously six to nothing in favor of the application, and a 23 

quorum is four. 24 

  CHAIRPERSON GRIFFIS:  Great.  And, therefore, the 25 
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ANC will be given the great weight as required in the 1 

regulations in our deliberations. 2 

  I do not have notes that we have any other 3 

government reports.  I don't believe that was done at all, in 4 

which case we can ask once more if there's anybody here to 5 

testify in regards to this case -- it is Case Number 16799 of 6 

Willie C. Hopkins -- either in support or in opposition. 7 

  MEMBER LEVY:  Mr. Chair, a quick question, 8 

please. 9 

  CHAIRPERSON GRIFFIS:  Yes. 10 

  MEMBER LEVY:  The applicant indicated there was a 11 

letter in support that -- 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  MEMBER LEVY:  Is that -- I don't believe that's 14 

in our files, or it's not in my file. 15 

  VICE CHAIRPERSON RENSHAW:  It is -- I believe the 16 

letter is concerning -- it's one signed by both the homeowners 17 

at 4009 and 4005.  And it's to confirm that both residents, 18 

abutters, have reviewed and discussed the plan to add the 19 

sunroom addition in the rear of Mr. Hopkins' residence, and 20 

their acknowledgement is per their signature on the letter. 21 

  MEMBER LEVY:  All right.  Thank you. 22 

  CHAIRPERSON GRIFFIS:  Good.  Thank you for 23 

keeping -- bringing our attention to that, in which case I would 24 

turn it back over to you, give you the opportunity for closing 25 
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remarks.  Any last statements? 1 

  MR. SIMPSON:  Well, we hope that the committee 2 

will approve the addition, so that we can go and have the permit 3 

and can start construction. 4 

  CHAIRPERSON GRIFFIS:  Good.   5 

  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, if you 6 

would like a motion at this time? 7 

  CHAIRPERSON GRIFFIS:  Yes.  Let me just set the 8 

record straight, first, that all cases aren't as smooth and 9 

quickly dispensed with at this time.  So we don't want to -- you 10 

know, we don't want to send off the wrong impression here -- 11 

  (Laughter.) 12 

  -- but I'd absolutely take a motion at this time. 13 

  VICE CHAIRPERSON RENSHAW:  Mr. Levy has -- 14 

  MEMBER LEVY:  Mr. Griffis, could we -- just to 15 

refresh my memory, we were going to leave the record open? 16 

  CHAIRPERSON GRIFFIS:  Yes.  Well, that -- it is 17 

an issue for the Board in terms of what we want to do and how we 18 

want to proceed.  We could basically set this to a 19 

decisionmaking and keep the record open.  And Ms. Sansone will 20 

tell us if I'm incorrect, but we could -- 21 

  SECRETARY PRUITT:  Actually, Mr. Chair, if you 22 

make a decision, there's no reason to keep the record open. 23 

  CHAIRPERSON GRIFFIS:  That's very true, isn't it? 24 

 So it's -- 25 
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  SECRETARY PRUITT:  So that's -- it's up to you.  1 

If you feel the applicant has met his burden of proof, and that 2 

you don't think there would be any testimony or evidence that 3 

would prove to the contrary -- 4 

  CHAIRPERSON GRIFFIS:  Well, I think Mr. Levy has 5 

made an important -- and, frankly, I -- I concur -- an important 6 

point of -- of noticing and posting the property, and so I -- I 7 

think that may well be wise to do and set this for a 8 

decisionmaking. 9 

  I think it's fairly obvious that we can give the 10 

indication to the applicant at this time of which direction the 11 

Board would conceivably go, and set it for -- can we set it on 12 

the January 2nd?  Very good.  So, in which case that's what we 13 

will do.   14 

  We will leave the record open.  The record will 15 

stay open and staff will tell us the exact date of that.  And 16 

for your understanding, then, the decision will actually come on 17 

the 2nd of January.  We would, obviously, require you to post 18 

the property now and provide proof of that.  And we will not 19 

necessarily have to see you on the 2nd, but we will have this 20 

for decision on the 2nd. 21 

  MR. SIMPSON:  Okay.  Good. 22 

  CHAIRPERSON GRIFFIS:  Good?  Fantastic, then.  23 

And staff, do you want to just reiterate dates? 24 

  SECRETARY PRUITT:  And, Mr. Hopkins, you'll need 25 
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to go and get the orange sign from in there and post the 1 

property.  If you can get it posted by tomorrow, the record will 2 

then stay open until the 21st.  So that means anybody who wants 3 

to write -- comment on this has up until the 21st to comment.  4 

At that point, the record will then close, and it will be set 5 

for a decision at the January 2nd meeting. 6 

  MR. SIMPSON:  Okay. 7 

  SECRETARY PRUITT:  Okay? 8 

  MR. SIMPSON:  Thanks. 9 

  SECRETARY PRUITT:  Thank you. 10 

  MS. SANSONE:  Mr. Chairman, did you wish to allow 11 

the applicant a chance to review the record to see if any 12 

comments had come in in case he wants to provide any response to 13 

comments? 14 

  CHAIRPERSON GRIFFIS:  Yes, I'm sorry.  I think 15 

that's excellent direction.  In fact, they are free to do that 16 

without our instruction.  But if you want -- it's probably well 17 

worth just keeping updated with the case file to make sure 18 

nothing comes in after posting, so that you can be aware of it 19 

and respond while the record stays open. 20 

  MR. SIMPSON:  Okay. 21 

  CHAIRPERSON GRIFFIS:  We will, then, gather 22 

anything that's been put into the record, and that will be part 23 

of our deliberation materials.  We will look through all of 24 

that.  So excellent point.  It's well worth keeping advised, 25 
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because you will not necessarily be notified that something has 1 

been put into the record. 2 

  MR. SIMPSON:  Okay. 3 

  CHAIRPERSON GRIFFIS:  Great.  Thank you very 4 

much. 5 

  Does that mean we're done for the afternoon? 6 

  (Laughter.) 7 

  Okay.  When staff is ready, I think we can 8 

proceed. 9 

  MS. BAILEY:  The last case of the day, Mr. 10 

Chairman, is Application Number -- I'm sorry, Appeal Number 11 

16791 of Southeast Citizens for Smart Development, Inc., 12 

pursuant to 11 DCMR 3100 and 3101, from the administrative 13 

decision of Michael D. Johnson, Zoning Administrator, allowing 14 

the location of Father Flanagan's Boys Town Phase I, a 15 

residential group home, in a C-2-B District at premises 1308, 16 

1310, 1312, and 1314 Potomac Avenue, Southeast, Square 1045, 17 

Lots 134, 136, 137, and 138. 18 

  All those persons wishing to testify, please 19 

stand to take the oath.  Please raise your right hand.  Do you 20 

swear that the information that you will be giving this 21 

afternoon will be the truth?  Please say I do. 22 

  ALL:  I do. 23 

  MS. BAILEY:  Thank you. 24 

  Mr. Chairman, there are several preliminary 25 
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matters. 1 

  CHAIRPERSON GRIFFIS:  Indeed.   2 

  (Laughter.) 3 

  Let me -- before we delve into the preliminary 4 

matters that staff will instruct us -- as I indicated in my read 5 

statement before we went through, and we have now dispensed of 6 

the cases, we now are on an appeal.   7 

  An appeal obviously is a different process, and 8 

to that the order of procedure for appeal applications will be 9 

as follows.  First, we will have statement and witnesses of the 10 

appellant; second, the Zoning Administrator or other government 11 

official; third, the owner, lessee, or operator of the property 12 

involved, if not the appellant; and, four, the ANC within the 13 

property in which it is located; and, five, the intervenor's 14 

case; and, six, the rebuttal and closing statement by the 15 

appellant.  We will certainly get more clarification on all of 16 

those players shortly. 17 

  I also want to just take a minute to digress 18 

perhaps, but it is part of the regulations of which we are 19 

responsible.  And before I do that, I'm going to read you an 20 

excerpt.  But let me -- let me just clear for kind of 21 

housekeeping.  Can everyone hear me and other Board members? 22 

  (Several responses in the affirmative.) 23 

  Okay?  It's always -- the classic example is to 24 

raise your hand if you can't hear me, and that way we don't have 25 
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any problems ever.  So there it is.  If anyone has problems, 1 

certainly bring it to the attention as appropriately as 2 

possible.   3 

  And to the appropriateness, Section 3108 as to 4 

quorum and good order, I have no question that we will have that 5 

this afternoon.  But it is in our regulations 3108.1 that no 6 

person shall utter loud, threatening, or abusive language, or 7 

engage in any disorderly or disruptive conduct which has the 8 

effect of, as determined by the presiding officer, impeding any 9 

meeting, hearing, or other proceeding of the Board, or the 10 

orderly conduct of official business of any member, officer, 11 

employee, or agency of the Board, or enter or remain in during 12 

the course of any meeting, hearing, or other proceeding of the 13 

Board, any area set aside for use by persons other than the 14 

general public. 15 

  So having that said, we obviously won't need to 16 

address that ever again.  And let's proceed with preliminary 17 

matters. 18 

  MS. BAILEY:  Mr. Chairman, the first -- the first 19 

preliminary matter -- well, there are several preliminary 20 

matters, and they are being made by the Southeast Citizens for 21 

Smart Development.  Is someone -- 22 

  MS. FERSTER:  Good afternoon.  My name is Andrea 23 

Ferster for appellants. 24 

  MS. BAILEY:  Mr. Chairman, would you like for me 25 
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to go -- I have a list of items, or would you prefer for the 1 

appellant to identify the preliminary matters that she has? 2 

  CHAIRPERSON GRIFFIS:  That's an excellent 3 

question.  Let me first state we have an awful lot of 4 

preliminary matters.  It's just -- you know, I've been on the 5 

other side sitting with these things, and some boards and 6 

commissions -- just to give you an understanding of what might 7 

happen today, this may not be the most exciting session that we 8 

go through. 9 

  It looks like we will have several hours, I would 10 

predict, but I cannot predict but -- specifically, but I would 11 

predict that we will have several hours of housekeeping, let's 12 

call it, preliminary matters to discuss before we actually get 13 

into a lot of the meat of this appeal. 14 

  So we all have the same understanding.  We won't 15 

be disappointed.  To that, I would suggest that -- 16 

  SECRETARY PRUITT:  You might want to follow this 17 

sequence. 18 

  CHAIRPERSON GRIFFIS:  Yes.  I think -- I think, 19 

staff, why don't we deal with the preliminary matters that were 20 

submitted.  And if we are missing any, of course, they will be 21 

brought to our attention, and we can address them at that time. 22 

  We -- the Board members have been aware of some 23 

of these, so I think we can -- we can move on with it. 24 

  COMMISSIONER HANNAHAM:  Mr. Chairman, can I just 25 
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-- 1 

  CHAIRPERSON GRIFFIS:  Yes. 2 

  COMMISSIONER HANNAHAM:  Just for the record, I'd 3 

like to indicate to my colleagues, too, that I know Ms. Ferster, 4 

and we had a relationship.  We're still members of the Committee 5 

of 100, and -- but for the past several years we were also 6 

officers of the Board of Trustees or Directors of the Committee 7 

of 100.   8 

  But I see no reason to believe that that 9 

relationship in any way would inhibit my ability to listen to 10 

this case and decide openly and fairly. 11 

  CHAIRPERSON GRIFFIS:  I do appreciate you making 12 

that statement.  Did you want to make a statement to that? 13 

  VICE CHAIRPERSON RENSHAW:  Yes, Mr. Chairman.  14 

Ms. Ferster represented the abutters, of which I was one, in a 15 

case before the Board of Zoning Adjustment about five or six 16 

years ago.  And I want to state for the record that I have had 17 

no interaction with Ms. Ferster since that period of about five 18 

or six years ago, and there is no reason that I cannot sit on 19 

this particular matter.  There is no reason to think that I 20 

cannot make an impartial judgment. 21 

  CHAIRPERSON GRIFFIS:  Any other issues, Board 22 

members?  Does any Board member have -- take issue with the 23 

statements just said?  I think, frankly, we ought to probably 24 

hear from -- tell me if I'm incorrect, Ms. Sansone, but can -- 25 
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should we hear from the representative from the Boys Home and 1 

also from the appellant? 2 

  MS. SANSONE:  Mr. Chairman, it may be appropriate 3 

to ask if any of the parties, which also would include the ANC 4 

and Zoning Administrator, have objection. 5 

  CHAIRPERSON GRIFFIS:  Okay.  At this point, if 6 

there are any parties that are here that want to make a comment 7 

or -- why don't you start, and we'll give other time for people 8 

to rush the table.  Turn it on. 9 

  PARTICIPANT:  Well, the appellants have no 10 

objections.  We have no comments -- 11 

  CHAIRPERSON GRIFFIS:  Okay. 12 

  PARTICIPANT:  -- concerns. 13 

  PARTICIPANT:  Mr. Chairman, the ANC has no 14 

objection. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And let me just for 16 

a clarification point -- if -- for anything said, please come to 17 

the table.  Anything ever said, it has to be into a mike.  It's 18 

not for us to hear, but it's for the record.  This is all being 19 

recorded, and, of course, that becomes part of the document. 20 

  So, but I do appreciate the ANC has stated from 21 

the chair that they have no comment, I believe?  Good.   22 

  Yes? 23 

  MR. FEOLA:  Thank you, Mr. Chair.  For the 24 

record, Phil Feola with Shaw Pittman on behalf of the property 25 
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owner, Father Flanagan's Boys Home.  For the record, we have no 1 

objection. 2 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  And then 3 

-- yes? 4 

  MS. BROWN:  Good afternoon, Mr. Chairman, members 5 

of the Board.  Marie-Claire Brown on behalf of the District of 6 

Columbia.  And for the record, we have none. 7 

  CHAIRPERSON GRIFFIS:  Very good.  I do appreciate 8 

that.  Sorry to have you up and down. 9 

  Okay.  Then, we can get into other preliminary 10 

matters if we're ready. 11 

  MS. BAILEY:  Mr. Chairman, Ms. Ferster did file a 12 

document today which was passed out to the Board, and I'm 13 

assuming that all of the parties have a copy of it.  It's 14 

entitled "Appellant Southeast Citizens for Smart Development, 15 

Inc.'s Opposition to Father Flanagan's Boys Home Motion to 16 

Strike."  And that is -- was submitted to the record this 17 

afternoon, Mr. Chairman. 18 

  The first preliminary matter has to do with the 19 

request for stay from Southeast Citizens for Smart Development 20 

concerning the issuance of any new construction permits for the 21 

subject property.  That was filed as Exhibit Number 3 in the 22 

record, Mr. Chairman, and that motion is before the Board at 23 

this time. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Yes.  Board members, 25 
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Exhibit Number 3, as just stated, is a request for the stay for 1 

the Southeast Citizens for Smart Development.  It seems to me 2 

that this, in fact, should be dismissed at this time as that -- 3 

this Board has no actual jurisdiction over this issue.  If there 4 

aren't any other comments or questions on that, I would take it 5 

as a consensus that this is, then, dismissed and move on to the 6 

second. 7 

  MS. BAILEY:  The second motion is a request from 8 

the Southeast Citizens for Smart Development for the Board to 9 

issue a stop work order on the execution of any construction 10 

work previously authorized.  And that's Exhibit Number 19 in the 11 

record, Mr. Chairman. 12 

  CHAIRPERSON GRIFFIS:  Yes, indeed.  And it -- and 13 

having read it and looked at this for the regulations, Exhibit 14 

Number 19 also, the request for stay, and to issue a stop work 15 

order -- again, I would assert it needs to be dismissed at this 16 

time as this Board has no jurisdiction in this matter. 17 

  MS. BAILEY:  The third motion, Mr. Chairman, is 18 

from Southeast for -- Southeast Citizens -- I'm sorry -- 19 

Citizens for Smart Development and the Capitol Hill Restoration 20 

Society.  The citizens are requesting that the Capitol Hill 21 

testify in their case -- as a part of their case, and that their 22 

submission be admitted into the record. 23 

  CHAIRPERSON GRIFFIS:  Thank you.  And it has been 24 

so acknowledged that the Capitol Hill Restoration Society has 25 
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been -- is admitted into the case file and is part of the record 1 

at this point. 2 

  MS. BAILEY:  Next issue, Mr. Chairman, has to do 3 

with clarification concerning co-applicants.  That is, the 4 

Southeast Citizens for Smart Development, in conjunction with 5 

Advisory Neighborhood Commission 6B, are requesting to be co-6 

applicants in this case, Mr. Chairman. 7 

  CHAIRPERSON GRIFFIS:  Thank you. 8 

  Yes, sir? 9 

  MR. JARBOE:  Mr. Chairman, my name is Kenan 10 

Jarboe.  I'm Chair of ANC-6B, and we are -- we have voted back 11 

in two particular meetings, both in an emergency meeting and 12 

right after the -- we had scheduled our original ANC meeting on 13 

this matter on September 11th.  Needless to say, we didn't have 14 

our meeting. 15 

  We did vote the following week in emergency 16 

session of the Executive Commission, which under our bylaws is 17 

authorized to meet on such issues and in such emergencies, and 18 

then again in October at our regular meeting, voting seven to 19 

zero to join this appeal and become a co-applicant. 20 

  At this stage, I would request that counsel for 21 

our co-applicant essentially carry our case, and that the ANC 22 

will simply give its report at the appropriate time.  We will 23 

not -- we are not planning on calling any independent witnesses 24 

or doing any cross examination ourselves. 25 
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  CHAIRPERSON GRIFFIS:  Okay.  Thank you very much. 1 

 And you are referring to Ms. Ferster that will represent the 2 

ANC? 3 

  MR. JARBOE:  Correct. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MR. JARBOE:  Ms. Ferster will be our counsel in 6 

this matter. 7 

  CHAIRPERSON GRIFFIS:  Is the Citizens for Smart 8 

Development representative here also that could speak to that in 9 

terms of, as a co-appellant, that it's in full agreement that 10 

that's what's happening? 11 

  MS. FERSTER:  Do you mean counsel or the 12 

representative for the organization? 13 

  CHAIRPERSON GRIFFIS:  Whoever can speak for -- 14 

  MS. FERSTER:  Because the client has advised me 15 

that they have no problem with that manner of dealing with the 16 

ANC -- 17 

  CHAIRPERSON GRIFFIS:  Good. 18 

  MS. FERSTER:  -- and the appellant proceeding 19 

jointly. 20 

  CHAIRPERSON GRIFFIS:  Well, I think that will 21 

certainly be clearer for the case and for the time allowed.  So, 22 

therefore, just to reiterate, then, we will have -- in terms of 23 

cross examination and also presentation of testimony, one 24 

representative that will include -- under the umbrella of the 25 
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co-appellant and the appellant.  And then, obviously, Ms. 1 

Ferster will call witnesses as needed.  Is that correct? 2 

  MS. FERSTER:  That's correct. 3 

  CHAIRPERSON GRIFFIS:  Great.  Thank you.  Am I 4 

pronouncing your name correctly? 5 

  MS. FERSTER:  You do fine.  Ferster. 6 

  CHAIRPERSON GRIFFIS:  Thanks.   7 

  MS. BAILEY:  Mr. Chairman, are we moving on? 8 

  CHAIRPERSON GRIFFIS:  Yes. 9 

  MS. BAILEY:  The next two motions are from Father 10 

Flanagan's Boys Home, and the home is requesting to strike 11 

portions of the appellant's prehearing submission because the 12 

materials are irrelevant to the appeal.  That motion was made at 13 

Exhibit -- and is filed in the record at Exhibit Number 32. 14 

  CHAIRPERSON GRIFFIS:  Thank you.  Yes.  Board 15 

members, I believe we have all read the motion.  I would reverse 16 

the order of the November 29, 2001, and for -- in terms of our 17 

consideration at this point, and the Appellant is -- it is 18 

stated in the letter by Shaw Pittman, at the bottom of the first 19 

page that, "The appellant has filed three binders of exhibit 20 

materials.  We request only the Board strike the following 21 

sections" -- and lists several volume sections. 22 

  I believe that we have, in fact, gone through 23 

that with an eye to this case as the appeal, and we'd suggest 24 

the following.  If Board members concur, we can go down each of 25 
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the documents listed in our own executive session working notes 1 

as to the matter of striking, frankly, deferring or perhaps 2 

denying the motion to strike the information.  Does that seem 3 

appropriate for Board members?  Okay, then. 4 

  We have Volume 1, Exhibit 3, which is the Ward 6 5 

plan.  Part of the motion, obviously, is to strike that and 6 

other -- I'll add the comprehensive plan, etcetera.  But Volume 7 

1, Exhibit 3, Ward 6 plan.  Board members, tell me -- well, I 8 

think we're going to have to take each and every one of these.  9 

Is that correct?  Is that -- okay. 10 

  VICE CHAIRPERSON RENSHAW:  That's the best way. 11 

  CHAIRPERSON GRIFFIS:  And maybe we'll warm up to 12 

this a little bit.  I know we have an awful lot, and we've been 13 

-- this is very detailed, but if we -- obviously, the more rapid 14 

we might move with this, the better off we'll be.  We will 15 

obviously, on our rulings, give copies to the parties in terms 16 

of what is, in layman's terms, staying in, and what is being 17 

sent out.  So there we have it. 18 

  MS. FERSTER:  Mr. Chairman? 19 

  CHAIRPERSON GRIFFIS:  Yes. 20 

  MS. FERSTER:  I have a procedural question.  Is 21 

it your proposal that at each -- as each exhibit is identified, 22 

for purposes of the motion to strike, that you then hear 23 

argument of counsel pro and con for each exhibit?  Or are you 24 

going to wait for that?  Because I would have a suggestion on 25 
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how we might deal with this issue in a more -- 1 

  CHAIRPERSON GRIFFIS:  Yes, it brings up an 2 

interesting point -- 3 

  MS. FERSTER:  -- streamlined fashion. 4 

  CHAIRPERSON GRIFFIS:  -- and that's kind of why 5 

I'm having a little time getting started with this and 6 

hesitating just trying to format how we can do this, which is, 7 

first of all, logical, which is secondly perhaps understandable, 8 

and, thirdly, that it can move along a little bit quicker. 9 

  If we, in fact, take each individual section -- I 10 

mean, looking at my notes, I think we have -- I mean, we may 11 

have 50 that we're going to get through.  If we do that and take 12 

a motion on each one, and there will -- we'd have to allow, I 13 

would think, response on each individual one.   14 

  So unless I'm incorrect, unless anyone else has 15 

any other problems with it -- 16 

  MS. FERSTER:  Mr. Chairman, if I may suggest an 17 

approach that might possibly avoid a very lengthy dispute over 18 

each exhibit.  If perhaps with your indulgence you would be 19 

willing to hear some brief argument, both on the side of the 20 

appellants and on the side of the owner, on an approach that 21 

might avoid -- essentially defer the issues until the close of 22 

the hearing.   23 

  That might allow us to get into our case more 24 

quickly, because our view, of course, is that most of the Father 25 
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Flanagan Boys Home objections really depend on how this Board 1 

rules on the merits of this appeal, which, of course, can only 2 

be determined at the end of the appeal.  And so it will not be 3 

clear until not only the conclusion of this hearing but also, 4 

you know, the filing of proposed findings of facts and 5 

conclusions of law how this Board intends to rule on the matter. 6 

 And, therefore -- 7 

  CHAIRPERSON GRIFFIS:  Yes.  I think that's very 8 

-- 9 

  MS. FERSTER:  -- the admissibility may become 10 

apparent at that point. 11 

  CHAIRPERSON GRIFFIS:  My problem, and I think the 12 

Board concurs with me, is that we cannot lump all of these into 13 

one heading that we can defer to the end.  This is an appeal of 14 

a permit, which will give us a very defined scope of information 15 

that, frankly, knowing Board members as community members, we 16 

would probably love to spend all week hearing everything 17 

involved in this.   18 

  But knowing factually that we have the 19 

regulations and what we have to decide and not decide, I think 20 

there is an awful lot that will not be appropriate on this 21 

appeal for permit.  So my point being, I think it's very 22 

difficult for us to defer to the end, and, more importantly, to 23 

your comment of having that open for discussion right now, I'd 24 

rather jump into it because your discussion will probably be 25 
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evidenced in all of these sections.   1 

  But in order of appropriateness, let me just hear 2 

from Mr. Feola from the Boys -- 3 

  MR. FEOLA:  Thank you, Mr. Chair.  Phil Feola for 4 

the record.  We are willing to -- to adhere to the Board's 5 

decision without oral argument.  I think counsel and myself have 6 

put our positions on paper, and the Board can rule.   7 

  I don't think we need to have additional oral 8 

argument as to whether or not we respectively believe something 9 

should or shouldn't be in.  This is going to be a long hearing 10 

anyway, and we will suggest that oral argument is not necessary. 11 

 I think we can trust the Board's decision on what is and is not 12 

-- is and is not relevant.  So I -- 13 

  CHAIRPERSON GRIFFIS:  Okay.  And I appreciate 14 

that.  Let me -- let me first just say that I like to get to the 15 

core and the facts, and so I will turn to Corp. Counsel to ask, 16 

do we have to hear any discussion on the motions? 17 

  MS. SANSONE:  Mr. Chairman, we have the written 18 

motion from the property owner.  However, the appellant was only 19 

able to provide a written memorandum today, and possibly the 20 

Board should take some -- I mean, I realize we have a lot of 21 

people in the room, but in fairness to the property owner, you 22 

should review their written arguments.  If you wish to hear oral 23 

argument, that's fine. 24 

  The Zoning Administrator -- I don't know if 25 
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they've had an opportunity to review the motion, or they have 1 

something they wish to present to the Board on this.  But they 2 

should also be given the opportunity to at least respond to the 3 

motion. 4 

  CHAIRPERSON GRIFFIS:  Good.  And that's why we 5 

have Corp. Counsel, to give us good advice. 6 

  Ms. Brown, did you -- first of all, you have 7 

received this submission today? 8 

  MS. BROWN:  Yes.  In fact, I received -- 9 

yesterday evening, I received the motion of Father Flanagan's, 10 

as I received the opposition just in here at the hearing this 11 

afternoon.   12 

  The District would submit that it agrees with the 13 

motion of Father Flanagan's with respect to the documents that 14 

are supplied in there, that there are several documents that are 15 

irrelevant to -- 16 

  CHAIRPERSON GRIFFIS:  Well, wait.  Before we 17 

start stepping into that in terms of discussing the motion -- 18 

just to be clear, then, you have -- you've gotten both sides of 19 

it, and I guess the issue is just to speak to the fact of 20 

whether you -- you want to comment further specifically on the 21 

process of the motion.   22 

  And maybe I have cut you off a little bit too 23 

much, but I just want to be clear that we're talking about the 24 

process of dealing with the motion in order to go through the 25 
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materials. 1 

  MS. BROWN:  I think that the -- based on -- well, 2 

just so that we're clear, I have not read the appellant's 3 

document in its entirety. 4 

  CHAIRPERSON GRIFFIS:  Okay. 5 

  MS. BROWN:  I was just handed that, and I've read 6 

a few pages of it. 7 

  CHAIRPERSON GRIFFIS:  Okay.  And that's -- 8 

  MS. BROWN:  I have read Shaw Pittman's document 9 

in its entirety, and I think that we can dispense of the 10 

argument.  I think at least the District's position with respect 11 

to those documents is included in that document. 12 

  CHAIRPERSON GRIFFIS:  Okay. 13 

  MS. BROWN:  In the Shaw Pittman document.  So I 14 

think if the opposition clearly addresses those, then we can 15 

dispense with oral argument. 16 

  MS. FERSTER:  And, of course, appellants 17 

vehemently disagree with that approach.  You have had before you 18 

the owner's motion to strike.  We received it on Friday and were 19 

not able to prepare opposition today.   20 

  We've prepared and taken the time to prepare a 21 

very length and thorough opposition that sets forth all of the 22 

reasons why we feel that striking both the exhibits and 23 

circumscribing the testimony of our witnesses in advance of the 24 

hearing would essentially use evidentiary decisions to decide 25 
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the merits of this case. 1 

  And since you have only just received our 2 

document, and we would very much appreciate the opportunity to 3 

at least summarize some of the important arguments that we 4 

believe you need to consider before you make an evidentiary 5 

ruling that in my opinion will prolong this hearing and result 6 

in a hearing that -- where witnesses essentially will be unable 7 

to present their case in any kind of coherent or intelligible 8 

manner because there will be procedural wrangling back and forth 9 

constantly over the relevancy of specific statements. 10 

  CHAIRPERSON GRIFFIS:  Good.  All right.  Well, I 11 

would propose this, then.  First of all, we're going to need to 12 

take 15 minutes right now to -- for the Board to read it, in 13 

that your submission was handed to us literally as we were 14 

walking out here.  So we will take 15 minutes.  We will be back 15 

at close to 2:45.  When we get back, I am inclined -- and we 16 

will briefly talk about this again.  I am inclined to go through 17 

each of our set-out pieces and give an opportunity for comment 18 

and clarification. 19 

  So with that, we will see you back shortly.  20 

Thank you. 21 

  (Whereupon, the proceedings in the foregoing 22 

matter went off the record at 2:30 p.m. and went 23 

back on the record at 3:00 p.m.) 24 

  CHAIRPERSON GRIFFIS:  Okay.  We will resume where 25 
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we left off and do appreciate the opportunity to have read the 1 

submission, and it was very clear, very straightforward.  And I 2 

think your point has -- is understood by the Board members, and 3 

I think we should proceed as anticipated, going down the 4 

documents that we have on our list, and Board members will add 5 

and subtract as we go, and deal with them quickly and 6 

efficiently and move on from there. 7 

  I would propose that we do that and hold any 8 

comment or objection to the end, if that is the Board pleasure. 9 

 And that way we might get this through, and then I think -- I 10 

think we may have a general -- a larger general idea of the 11 

direction that we're taking, and I think it will be easier, in 12 

fact, to address as we do that. 13 

  So -- oh, let me also just take the quick 14 

opportunity and -- and two things I think -- one, it's great to 15 

see so many people here and involved and impassioned and part 16 

of, frankly, a process.  But I want to be very clear and very 17 

specific in terms of what is before this Board, and how and what 18 

the Board deals with and what is dealt with. 19 

  And just to reiterate, you folks all probably 20 

know it, frankly, better than I do, but this is an appeal, and 21 

it's an appeal of a permit.  And that means that we are 22 

basically looking at, for our purposes, did the Zoning 23 

Administrator make an error in granting a permit? 24 

  Now, there are four permits that are under 25 
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appeal, and from those four permits, of course, there's all the 1 

specifics.  And, you know, there are many different directions 2 

that will go and bring up many different issues. 3 

  But most importantly, what we're looking at is 4 

specifically, frankly -- well, in layman's terms, and help me 5 

understand this, did the Zoning Administrator make a mistake in 6 

granting this permit, and, therefore, we will be looking at what 7 

the Zoning Administrator must review in the review of an 8 

application for a permit? 9 

  So that being said, maybe that just made it 10 

clearer for me than anybody else.  But that's why I have the 11 

mike on.  So the first is going to be -- I would delve into 12 

Volume 1, and I think we can take volumes at a time, which will 13 

probably be the only real order that we have in this. 14 

  But to that, Volume -- 15 

  SECRETARY PRUITT:  Packets or volumes? 16 

  CHAIRPERSON GRIFFIS:  Pardon me? 17 

  SECRETARY PRUITT:  Packets or volumes? 18 

  CHAIRPERSON GRIFFIS:  Well, Board members, help 19 

me out here.  We have -- I mean, there's two -- again, trying to 20 

get this done, we have headings that the Board has looked at and 21 

discussed in terms of preparing for this.  We have headings of 22 

topics, which, for our purposes, is easily understood.  But to 23 

the specifics of the motion before us, we have to act on actual 24 

information that's been submitted to the case. 25 
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  So I say that meaning, one, it's going to be 1 

terribly technical and boring, and, frankly, maybe not 2 

understandable.  And the other general headings are going to be 3 

more understandable and give a direction.   4 

  So, Board members, very quickly, which would you 5 

prefer to do?  I would, frankly, prefer to dispense with the 6 

documents, knowing that we will go through all of it.  Of 7 

course, I have changed my mind at times, so -- 8 

  VICE CHAIRPERSON RENSHAW:  The "documents" 9 

meaning this? 10 

  CHAIRPERSON GRIFFIS:  Yes. 11 

  COMMISSIONER HANNAHAM:  Prepared to go either 12 

way. 13 

  VICE CHAIRPERSON RENSHAW:  Either way, as long as 14 

we fully explain to the audience exactly what we are reviewing. 15 

  CHAIRPERSON GRIFFIS:  Okay.  And, Mr. Levy, any 16 

opinion? 17 

  MEMBER LEVY:  I'm just -- the way -- the topics 18 

that we have organized appear to follow the Shaw Pittman letter 19 

of November 29th, so I think that will be fairly clear.  Perhaps 20 

when we get down into a discussion of specific sections to 21 

strike or not to strike, then we could, yes, go back more 22 

specifically through the list.  Is that clear?  Start with the 23 

topics, because I think they address the outline of the letter. 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MEMBER LEVY:  In fair order, and then reiterate 1 

by discussing specific sections that we will strike or not 2 

strike, or what have you. 3 

  CHAIRPERSON GRIFFIS:  Okay.  So you would suggest 4 

that we go to the topic headings -- 5 

  MEMBER LEVY:  Yes. 6 

  CHAIRPERSON GRIFFIS:  -- first.  Okay.  Well, I 7 

would invite you, then, to start us in that discussion if you 8 

want.  Otherwise, I can take it up. 9 

  MEMBER LEVY:  I'll give it a shot. 10 

  CHAIRPERSON GRIFFIS:  Fabulous. 11 

  MEMBER LEVY:  Number one, the November 29th 12 

letter, is future development activity of Boys Town, whether 13 

actually planned or simply speculated on by the applicant.  And 14 

I think what we're interested in here, I would suggest that we 15 

should not allow testimony that is purely speculative. 16 

  We don't really have anything -- there's nothing 17 

in the record to -- I mean, generally, we don't allow testimony 18 

that's speculative.  I think that's -- that's fairly clear.  If 19 

there's information in the record about planned development, 20 

perhaps that's a different matter. 21 

  CHAIRPERSON GRIFFIS:  Okay.  I mean, the point 22 

there is that, how do we -- how would the Zoning Administrator, 23 

in issuing a permit, look at future or potential permits when 24 

they are off the actual site? 25 
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  MEMBER LEVY:  Well, and perhaps that's one that 1 

is more appropriate.  I hate to start out this way, but perhaps 2 

that's one that is more appropriate to take as we go along. 3 

  CHAIRPERSON GRIFFIS:  Okay. 4 

  MEMBER LEVY:  And decide what information is 5 

speculative and what information is supported by the record. 6 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  So what 7 

you're proposing at this point is, in terms of future 8 

development activity, that we look at it as we get in and take 9 

it as striking the testimony as it's developed. 10 

  MEMBER LEVY:  Yes.  But some may actually be 11 

relevant, and some may be obviously speculative, and -- 12 

  CHAIRPERSON GRIFFIS:  I see. 13 

  MEMBER LEVY:  -- that may be one we just have to 14 

deal with as we go along. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Second is the 16 

pending lawsuit filed by the Boys Town related to the subject 17 

properties.  I think that's fairly clear of the information that 18 

we should remove from this hearing.  And, frankly, in terms of 19 

deny, strike, or defer, I think I'm going to say keep in or take 20 

out, so that we might understand what's staying in the record 21 

and what's being left out of the record. 22 

  So I would say that we are -- for the pending 23 

lawsuit that we would take that out.  It obviously -- it would 24 

not be something that would be considered by the Zoning 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 45 

Administrator in terms of issuing a permit. 1 

  MEMBER LEVY:  I'd concur also. 2 

  CHAIRPERSON GRIFFIS:  Number 3 would be the Ward 3 

6 plan and other community planning efforts. 4 

  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, that 5 

should stay in.  We should keep that in. 6 

  CHAIRPERSON GRIFFIS:  Now, are we talking about 7 

all -- all the Ward 6 plan, all of the community planning 8 

efforts?  Let me just be clear on what we're talking about here, 9 

because we also, then, have the comprehensive plan. 10 

  MEMBER LEVY:  This is a sort of a general item. 11 

  VICE CHAIRPERSON RENSHAW:  Well, the Board plan 12 

and the comprehensive plan should remain in as a guide. 13 

  CHAIRPERSON GRIFFIS:  Okay.  And we do have 14 

information that indicates that the Comprehensive Plan Amendment 15 

Act of 1999 actually directs the Zoning Administrator and, 16 

frankly, this Board to consider District elements of the 17 

comprehensive plan. 18 

  VICE CHAIRPERSON RENSHAW:  Do you need a motion 19 

to keep this in? 20 

  CHAIRPERSON GRIFFIS:  In fact, I'm just reviewing 21 

some documents.  But that would be appropriate, and then we'll 22 

have discussion. 23 

  VICE CHAIRPERSON RENSHAW:  I so move. 24 

  CHAIRPERSON GRIFFIS:  Yes. 25 
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  SECRETARY PRUITT:  Excuse me, Mr. Chair.  Just 1 

for clarification, you are proposing to leave in the 2 

comprehensive plan, but do you also -- but not any other 3 

community planning efforts, just the comp. plan as it's 4 

directed? 5 

  CHAIRPERSON GRIFFIS:  I think that should be the 6 

first motion, and then we can take up the others if need be. 7 

  MEMBER LEVY:  Can I just ask a question? 8 

  CHAIRPERSON GRIFFIS:  Yes. 9 

  MEMBER LEVY:  Mr. Chair, are we going to -- on 10 

the first two items we discussed there were no motions.  Are we 11 

going to have separate motions on each one of these, or combine 12 

them at the end?  Either way.  We just need to be clear up 13 

front. 14 

  CHAIRPERSON GRIFFIS:  I think we're taking up 15 

motions where we can. 16 

  MEMBER LEVY:  Okay.  Did we need motions on -- 17 

  CHAIRPERSON GRIFFIS:  I don't think we need 18 

motions. 19 

  MEMBER LEVY:  -- the other two? 20 

  CHAIRPERSON GRIFFIS:  I think that in terms of -- 21 

correct me if I'm wrong, corp. counsel -- but in terms of the 22 

first two, we've given obviously an indication and direction in 23 

terms of how we're going to deal with testimony that's coming 24 

through.  So, am I correct? 25 
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  MS. SANSONE:  Mr. Chairman, if you feel there's a 1 

consensus of the Board, that would be a fine -- that's an 2 

adequate way to determine those issues. 3 

  CHAIRPERSON GRIFFIS:  Right. 4 

  MS. SANSONE:  And I'm concerned if we leave 5 

everything to the end, then we'll have to rehash everything all 6 

over again to try to figure out what the Board decided.  If 7 

there's ones that you don't wish to decide at this time, I think 8 

you can indicate that and we'll just keep some notes to that 9 

effect, and then we'll know those have not been decided. 10 

  MEMBER LEVY:  So, then, we'll use motions on all 11 

-- on each of them?  I mean, we'll -- excuse me -- consensus on 12 

all of the items. 13 

  CHAIRPERSON GRIFFIS:  Well, hopefully.  Yes. 14 

  MEMBER LEVY:  Well, if we reach consensus.  So we 15 

have consensus to defer on number 1 and to strike on number 2.  16 

And then -- okay. 17 

  MS. FERSTER:  Mr. Chairman, can I ask a point of 18 

clarification? 19 

  CHAIRPERSON GRIFFIS:  Yes, briefly. 20 

  MS. FERSTER:  There -- I expect that we will not 21 

-- the appellants will not find most of your decisions something 22 

that we would take particular issue with.  But there are a few 23 

areas of testimony or exhibits that we view as critical to our 24 

case.   25 
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  And I'm wondering -- you had mentioned that you 1 

would like to hold off on any oral argument until after the 2 

Board discussed each exhibit.  But on those few areas where I 3 

think we -- we feel it's very important to be heard on, I would 4 

ask that you defer an actual vote until after you hear from us 5 

on those issues.  Would that be appropriate? 6 

  MS. FERSTER:  Yes, I think we can get that worked 7 

out here.  Board members?  I mean, what we can do is just if we 8 

can have an indication from the appellant that they want to be 9 

heard on one of the issues.  I don't have a problem with that. 10 

  VICE CHAIRPERSON RENSHAW:  I don't either. 11 

  CHAIRPERSON GRIFFIS:  I think we -- I mean, let's 12 

just move this along. 13 

  MEMBER LEVY:  I think it would be helpful, but we 14 

-- 15 

  CHAIRPERSON GRIFFIS:  In fact, why don't we do 16 

that.  If you -- if there are issues based on this heading that 17 

we discussed, then you can make that known and you can have a 18 

quick moment, and I will give the opportunity to all of the 19 

parties to do the same.  And we'll go from there. 20 

  Okay.  So where are -- well, first of all, is 21 

there comments on -- do any parties have comments on anything 22 

that we have -- we haven't gotten through a lot, so hopefully 23 

there's not -- 24 

  MS. FERSTER:  I mean, I hope I -- this will speed 25 
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things along. 1 

  CHAIRPERSON GRIFFIS:  Me, too. 2 

  MS. FERSTER:  With respect to the first three 3 

matters that you mentioned, we would have no -- we would not -- 4 

well, let me correct that.  We would not request additional oral 5 

argument or discussion of a decision to strike future 6 

development activity that is speculative, although, of course, 7 

we do have an objection if you should seek to strike evidence of 8 

planned development activity that's in the record. 9 

  On the pending lawsuit, we would not request 10 

additional argument on the decision to strike our Exhibit 10.  11 

On the Ward 6 planning efforts, and the community planning 12 

efforts, we would not seek any additional argument on your 13 

decision to strike community planning efforts, exclusive of the 14 

actual comprehensive plan. 15 

  CHAIRPERSON GRIFFIS:  Okay.  So that brings us up 16 

to date, in which case we have a motion or a consensus to 17 

maintain -- to keep in the comprehensive plan. 18 

  MEMBER LEVY:  Specifically, the comprehensive 19 

plan. 20 

  VICE CHAIRPERSON RENSHAW:  And the Ward 6 plan. 21 

  CHAIRPERSON GRIFFIS:  No.  I'm separating them. 22 

  VICE CHAIRPERSON RENSHAW:  Yes. 23 

  CHAIRPERSON GRIFFIS:  I think we are -- 24 

  VICE CHAIRPERSON RENSHAW:  It's -- 25 
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  SECRETARY PRUITT:  The Ward 6 plan is part of the 1 

comp. plan. 2 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry. 3 

  SECRETARY PRUITT:  It's the community plan -- 4 

other community planning -- 5 

  CHAIRPERSON GRIFFIS:  Right.  I'm sorry. I 6 

misstated it.  Right.  From the community -- 7 

  SECRETARY PRUITT:  -- efforts that you're 8 

striking. 9 

  CHAIRPERSON GRIFFIS:  Good. 10 

  MEMBER LEVY:  Okay, great. 11 

  CHAIRPERSON GRIFFIS:  And I'd ask other parties 12 

to grab the attention of us if there is objections, and I'm 13 

certain you are capable of doing that.  So, yes? 14 

  MEMBER LEVY:  Mr. Chair, I'll pick up with number 15 

4.  Information on the selling price for nearby homes, which is 16 

the first part of the number 4, the November 29th letter.  And I 17 

would suggest that we should strike that as irrelevant. 18 

  CHAIRPERSON GRIFFIS:  Yes, I agree.  Good. 19 

  VICE CHAIRPERSON RENSHAW:  So removed. 20 

  CHAIRPERSON GRIFFIS:  Okay.  So that is being 21 

taken out. 22 

  MEMBER LEVY:  Additionally, I would suggest that 23 

we strike Boys Town finances, also in number 4 -- 24 

  CHAIRPERSON GRIFFIS:  Okay. 25 
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  MEMBER LEVY:  -- as irrelevant. 1 

  CHAIRPERSON GRIFFIS:  I would concur.  Number of 2 

CBRFs in Ward 6. 3 

  VICE CHAIRPERSON RENSHAW:  Defer. 4 

  CHAIRPERSON GRIFFIS:  Yes.  I think we would have 5 

to defer that and note that we're not -- I mean, there seems to 6 

be some steps that need to be made.  Obviously, if -- if it 7 

becomes a determination that there was an error, then this may 8 

become applicable if there is another zoning regulation which it 9 

would come under.  At this point, it has not been proven that it 10 

has applicability, but we can defer that.  Okay. 11 

  And let's just be clear also -- we have moved off 12 

of the Pittman -- 13 

  MEMBER LEVY:  Actually -- 14 

  CHAIRPERSON GRIFFIS:  -- motion, am I correct? 15 

  MEMBER LEVY:  -- our notes are outlined 16 

separately, but these are all part of their -- Shaw Pittman's 17 

number 4. 18 

  CHAIRPERSON GRIFFIS:  Yes, right.  And our 19 

numbers are not corresponding, which is what I -- 20 

  MEMBER LEVY:  Right. 21 

  CHAIRPERSON GRIFFIS:  -- was just trying to get 22 

at. 23 

  MEMBER LEVY:  Right. 24 

  CHAIRPERSON GRIFFIS:  So -- 25 
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  MEMBER LEVY:  I'm sorry.  It's Shaw Pittman's 1 

number 4, not our notes. 2 

  CHAIRPERSON GRIFFIS:  Right. 3 

  MEMBER LEVY:  Okay.  And their next item is all 4 

references to Phase 2 of the project, which is our number 7. 5 

  MS. FERSTER:  If I may interject, that would be 6 

an area where we'd ask for some argument on the inclusion of 7 

that in the record. 8 

  MEMBER LEVY:  I would also suggest that that's a 9 

good one to defer and to decide as we go along. 10 

  CHAIRPERSON GRIFFIS:  Okay.  And I think we will 11 

be very clear and very specific on that.  I think we're going to 12 

have to have a certain amount of testimony that brings us to 13 

that level before we jump straight into that.  There has to be 14 

something within the case that -- how do I say -- gets us to 15 

that point. 16 

  Okay.  Next?  Yes. 17 

  VICE CHAIRPERSON RENSHAW:  Mr. Chairman, this is 18 

references to the Boys Town Sargent Road site. 19 

  CHAIRPERSON GRIFFIS:  Right. 20 

  VICE CHAIRPERSON RENSHAW:  I would recommend that 21 

we be specific to the case at hand and not deter on -- or go off 22 

on the Boys Town Sargent Road site. 23 

  CHAIRPERSON GRIFFIS:  Good.  So you'd move to 24 

strike, is that correct? 25 
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  VICE CHAIRPERSON RENSHAW:  Not keep in. 1 

  CHAIRPERSON GRIFFIS:  Correct. 2 

  MEMBER LEVY:  There may, Mr. Chair, actually be 3 

some -- 4 

  CHAIRPERSON GRIFFIS:  Yes. 5 

  MEMBER LEVY:  -- some relevant issues. 6 

  VICE CHAIRPERSON RENSHAW:  Well, let's backpedal 7 

a bit and look at those issues.  The Zoning Administrator's 8 

memorandum on why the application could be processed as a 9 

special exception, and the Board's decision and order -- 10 

  CHAIRPERSON GRIFFIS:  Oh, I see. 11 

  VICE CHAIRPERSON RENSHAW:  -- on the application. 12 

  CHAIRPERSON GRIFFIS:  I see, right. 13 

  VICE CHAIRPERSON RENSHAW:  Okay. 14 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay.  Well, I 15 

think, then, we would move to strike references to the Boys Town 16 

Sargent Road site, with the exception of the Zoning 17 

Administrator's memo, which we have on file, and also the 18 

application which could be -- 19 

  VICE CHAIRPERSON RENSHAW:  And the Board's 20 

decision and order on the application. 21 

  MS. FERSTER:  That would be an area where we'd 22 

want to be heard. 23 

  CHAIRPERSON GRIFFIS:  Yes, go right ahead. 24 

  MS. FERSTER:  Only because it just makes no sense 25 
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to allow one reference to Sargent Road in and not other 1 

references. 2 

  CHAIRPERSON GRIFFIS:  Well, I'm not sure I 3 

totally agree with that.  I mean, somehow we need to define 4 

parameters, and some will be germane and some won't be.  Let's 5 

think about this in terms of -- and maybe staff can give us some 6 

indication.  But let's talk about what and how, as the permit 7 

process is going through, that the Zoning Administrator's memo 8 

on the Sargent Road site and, frankly, this Board's decision on 9 

the order of that application would be pertinent the current 10 

permitting. 11 

  VICE CHAIRPERSON RENSHAW:  Well, that perhaps is 12 

what the appellant would like to address in the case. 13 

  CHAIRPERSON GRIFFIS:  Yes.  Yes. 14 

  VICE CHAIRPERSON RENSHAW:  So it's not for us to 15 

-- 16 

  CHAIRPERSON GRIFFIS:  Well, no, I'm asking more 17 

on a -- more on a very legal substantive base right now in terms 18 

of the process of permitting. 19 

  MS. SANSONE:  Mr. Chairman, perhaps I can help 20 

out.  The -- in the Sargent Road case, there was a legal issue 21 

as to whether the application should have been processed as one 22 

application or in the number of youths housed in separate homes, 23 

or whether it perhaps should have been a use variance or 24 

whether, in fact, the property could have been subdivided and 25 
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each home put on a separate lot. 1 

  So to that extent, the Zoning Administrator's 2 

memorandum and the Board's order are instances -- prior 3 

instances where the Board has considered whether a youth home -- 4 

youth residential home is one facility or whether separate homes 5 

are separate facilities.  And to that end, it may be relevant, 6 

although perhaps you don't wish to consider those. 7 

  CHAIRPERSON GRIFFIS:  Well, I would, then, say in 8 

the interest of fairness that we will be fairly vigilant in 9 

taking a look at how -- the pertinence of those two, if it's 10 

needed to be discussed.  And I would say that we would not move 11 

very much farther off those unless we can be persuaded.  But I 12 

would think it would not be that easy to do that. 13 

  So in that, then, we would at this point have -- 14 

move to strike the references, and, as stated before, except 15 

with the zoning memo and the past special exception. 16 

  MS. FERSTER:  So that is an area that we would 17 

like to discuss in a little more detail, then. 18 

  CHAIRPERSON GRIFFIS:  Okay. 19 

  MEMBER LEVY:  Mr. Chair, I would -- if I could, a 20 

quick point on that is that, as we go along, we need to keep in 21 

mind that this is an appeal and not an application for special 22 

exception.  And I think -- 23 

  CHAIRPERSON GRIFFIS:  Right.  And that's -- 24 

  MEMBER LEVY:  I mean, I think some of the issues 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 56 

that are going to come up relevant to Sargent Road might be more 1 

appropriate in that context rather than in the context of an 2 

appeal.  So I'd just ask that we all keep that in mind as we 3 

proceed. 4 

  CHAIRPERSON GRIFFIS:  Yes.  And I absolutely 5 

concur with that, and I think that's the difficulty we have in 6 

going through this right now.  As it's an appeal, we don't -- 7 

you know, we need to factor in what might happen or what will 8 

relate.  But that's very important.  So we will be very vigilant 9 

in making sure that things are directed. 10 

  Okay.  Further? 11 

  VICE CHAIRPERSON RENSHAW:  And the next item is 12 

any testimony not germane to the appeal, and I think it goes 13 

without saying that if the testimony is specific to the topic at 14 

hand that should be entered into the record.  If not, it would 15 

be omitted. 16 

  CHAIRPERSON GRIFFIS:  And the topic at hand, of 17 

course, being whether the ZA erred or not. 18 

  VICE CHAIRPERSON RENSHAW:  Erred in -- right. 19 

  CHAIRPERSON GRIFFIS:  In terms of -- 20 

  VICE CHAIRPERSON RENSHAW:  In the permits. 21 

  CHAIRPERSON GRIFFIS:  -- issuing.  Good.  To 22 

that, I think one of the specific items, obviously, we would 23 

look to strike would be any testimony regarding comparison or 24 

other social services in the District, in terms of however -- 25 
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unless it can be shown, of course, that it goes to the direct 1 

issue at which is being proven in error in the Zoning 2 

Administrator's decision. 3 

  MEMBER LEVY:  Likewise, I think we would strike 4 

the next item, which is the state of the real estate market in 5 

the surrounding area -- 6 

  CHAIRPERSON GRIFFIS:  Right. 7 

  MEMBER LEVY:  -- as irrelevant to the -- 8 

  CHAIRPERSON GRIFFIS:  And I think that goes to, 9 

in fact, the -- right.  Very good.  Anybody stop us here if they 10 

are -- Board members, if you're not in concurrence, if that's a 11 

word. 12 

  VICE CHAIRPERSON RENSHAW:  And then we have as 13 

the next item speculation on Boys Town future plan, and 14 

speculative testimony is not to be allowed. 15 

  CHAIRPERSON GRIFFIS:  Right.  In terms of future 16 

plans, development, except -- right.  Very well.  Certainly, 17 

notes we've made and discussions we have had about the 18 

comprehensive plan we have, as indicated, allowed that 19 

testimony.  Regarding, of course, the applicable sections of the 20 

comprehensive plan, we will be the arbiters of what is and isn't 21 

at this point. 22 

  MEMBER LEVY:  The next item is the central 23 

operations of Boys Town.  And, frankly, I don't see the 24 

relevance of that. 25 
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  CHAIRPERSON GRIFFIS:  Right.   1 

  MEMBER LEVY:  I would suggest we strike that. 2 

  MS. FERSTER:  If appellant may be heard, this is 3 

going to be the core of the appellant's case.  So we anticipate 4 

that we would like very lengthy oral argument on why you do need 5 

to consider this information as part of our case. 6 

  MEMBER LEVY:  I would say, Mr. Chair, if we defer 7 

that that we'll only hear testimony that's clearly related to 8 

the issues at hand. 9 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  I would 10 

concur, and I would think that we would defer that knowing full 11 

well that our blanket statements and our motions here that we 12 

will be the arbiters of -- you need to bring us to that point 13 

that it is obviously the relevancy, and we will be vigilant in 14 

not straying from that direction. 15 

  Okay.  Yet there is -- obviously, there will be 16 

issues in this appeal about the lack of communication with 17 

community groups or meetings or anything of that nature, again, 18 

underscoring the fact that this is an appeal of a permit.  If, 19 

in fact, this was a variance or a special exception, it may be 20 

well appropriate to hear that.  But we are defined within 21 

parameters regarding this, so I would move that we strike any 22 

references to that and any nature to it. 23 

  VICE CHAIRPERSON RENSHAW:  Unless the appellant 24 

can bring us to that point where it might be relevant.  If not, 25 
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it's not relevant. 1 

  CHAIRPERSON GRIFFIS:  Yes, I think that would be 2 

a really hard one. 3 

  VICE CHAIRPERSON RENSHAW:  It would be a hard 4 

one. 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MEMBER LEVY:  I concur.  I think it's -- 7 

  CHAIRPERSON GRIFFIS:  Good.  Moving on -- 8 

  MEMBER LEVY:  The next item is the likelihood of 9 

expansion of the project, which I would argue is speculative and 10 

it's -- just in this very nature.  Unless there is information 11 

in the record that talks about planned expansion, I would say 12 

that we strike anything that's speculative regarding that. 13 

  CHAIRPERSON GRIFFIS:  Right, yes.  And I would 14 

say perhaps we even go -- not just in the record.  I mean, 15 

there's a lot, and we're going to be striking things out of the 16 

record.  So the point is the expansion, if it went to the permit 17 

and the permitting process, if there was information, 18 

application, reference somehow which connected, it was obviously 19 

something that the Zoning Administrator had to evaluate in order 20 

to either approve or disapprove a permit, then it would be 21 

relevant to us. 22 

  And at this point, obviously, we don't see it.  23 

So we will, again, look to be brought there, but at this point I 24 

would say we move to strike. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 60 

  Again, also, a general issue of -- I think is the 1 

economic development in the area, the state of the progress, the 2 

depression or the regression or the revitalization.  Let me -- I 3 

think I want to make one thing very clear.   4 

  All Board members here are District residents and 5 

community members, and, frankly, more active than we probably 6 

should be knowing what we have to do with our responsibilities, 7 

but all care greatly about our own individual neighborhoods and 8 

the city as a whole.  It is not with any notion or feeling from 9 

the Board that we would not -- are not interested in those 10 

issues, and I think I speak for us all in saying that. 11 

  But the fact, again, goes home to this issue that 12 

it is not relevant in an appeal of a permit, and that is what is 13 

before us right now.  If, in fact, we looked at -- and, again, 14 

you know, we can always evaluate -- but if -- if, in fact -- 15 

well, I'll be terribly redundant.  But, obviously, with 16 

variances, a special exception would be a different situation.   17 

  But to that, I say at this point we move to 18 

strike anything that basically dealt with the larger picture of 19 

economic development, revitalization, or general state of the 20 

surrounding area.  Good?  Okay. 21 

  MEMBER LEVY:  The last item on the list is titled 22 

"Other Impacts on Zoning and Planning Goals."  And I'm not sure 23 

what that refers to.  I would say that we defer and we make that 24 

decision as we go along as to what's relevant. 25 
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  CHAIRPERSON GRIFFIS:  Right.  I think we may have 1 

one last big issue. 2 

  MEMBER LEVY:  Mr. Chair, there's one final item 3 

that is brought up in the appellant's opposition to Father 4 

Flanagan's Boys Home motion to strike, which is the document we 5 

just reviewed. 6 

  CHAIRPERSON GRIFFIS:  Right. 7 

  MEMBER LEVY:  And that is related to the Fair 8 

Housing Act, which I understand comes out of the lawsuit, 9 

reference to which we've decided to strike, and I would suggest 10 

that we strike reference to the Fair Housing Act on both sides 11 

for all parties as irrelevant to the Zoning Administrator's 12 

decision. 13 

  CHAIRPERSON GRIFFIS:  Any further comments?  14 

Okay.  In which case I think, if I'm not mistaken, that's all I 15 

have.  Are there other issues, general headings?  Then, indeed, 16 

we would move directly into the specific materials.   17 

  Knowing -- and, again, let me just underscore 18 

that I think we've tried to set up general headings of things 19 

that are appropriate and non-appropriate as this Board is 20 

directed, and now we will go to the specific materials in the 21 

volumes -- three -- that were submitted, and, not only that, in 22 

the entire case, the information. 23 

  So, let's dive right in there, Mr. Levy.  Are you 24 

prepared to walk through? 25 
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  MEMBER LEVY:  I'll get us started. 1 

  CHAIRPERSON GRIFFIS:  Okay. 2 

  MEMBER LEVY:  And these are not in exactly the 3 

same order as we've just gone through them.  Appellant's Volume 4 

1, Exhibit 3, the Ward 6 plan, we are going to retain that as it 5 

refers to the comp. plan. 6 

  CHAIRPERSON GRIFFIS:  Okay.  So to be clear, then 7 

we would deny the motion to strike, which means that we'd keep 8 

this in. 9 

  MEMBER LEVY:  Right. 10 

  CHAIRPERSON GRIFFIS:  Good. 11 

  MEMBER LEVY:  Applicant -- appellant, excuse me, 12 

Volume 1, Exhibit 3, draft strategic plan and budget I believe 13 

falls out of the bounds of what we've decided to keep.  So we 14 

should strike that. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Oh, right.  Indeed. 16 

 Okay. 17 

  MEMBER LEVY:  As well the -- in the same exhibit, 18 

the OP memo regarding the planning task force.  I don't believe 19 

that's relevant. 20 

  CHAIRPERSON GRIFFIS:  Okay. 21 

  MEMBER LEVY:  So we should just strike that. 22 

  CHAIRPERSON GRIFFIS:  Sixty-four more to go. 23 

  MEMBER LEVY:  The next item I'm unsure on. 24 

  CHAIRPERSON GRIFFIS:  We're looking at Volume 1, 25 
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Exhibit -- 1 

  VICE CHAIRPERSON RENSHAW:  Volume 1, Exhibit 3, 2 

the Court Services and Offenders' Supervision Agency Fact Sheet, 3 

which I think we could wait on this and see whether or not this 4 

is relevant to the proceedings, Mr. Chairman. 5 

  MEMBER LEVY:  I'd concur with that. 6 

  CHAIRPERSON GRIFFIS:  Okay.  I'd -- it sounds 7 

like -- yes, there it is.  All right.  We'll defer on that one. 8 

  MEMBER LEVY:  Mr. Chair? 9 

  CHAIRPERSON GRIFFIS:  Yes. 10 

  MEMBER LEVY:  I'm sorry.  Are we through with 11 

that one? 12 

  CHAIRPERSON GRIFFIS:  Yes. 13 

  MEMBER LEVY:  Okay.  On the next item, also 14 

appellant Volume 1, Exhibit 3, map of CBRFs near Square 1045.  15 

We decided to defer and to determine the relevance as we proceed 16 

on that one. 17 

  CHAIRPERSON GRIFFIS:  Okay.  And I would concur 18 

knowing that -- again, underscoring the fact that this -- we 19 

need to be brought to that before -- before it's just thrown 20 

upon us. 21 

  MEMBER LEVY:  Right.  And there's very specific 22 

-- specific rules.  I mean, I think we should just stick to -- 23 

it would be easy to stray on that one. 24 

  CHAIRPERSON GRIFFIS:  Yes. 25 
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  MEMBER LEVY:  So -- 1 

  CHAIRPERSON GRIFFIS:  Okay.  Well, again, we will 2 

be -- we will understand the relevancy.  Okay. 3 

  We have a D.C. Health Care letter, I believe?  4 

And proposing that that may go to the issue of -- I mean, 5 

obviously, the crux of an issue is whether this is for separate 6 

facilities or one facility. 7 

  VICE CHAIRPERSON RENSHAW:  And we can defer that. 8 

  CHAIRPERSON GRIFFIS:  And that we defer it -- 9 

that may have, concededly, some relevancy if the -- if we're 10 

brought there.  Okay. 11 

  The public notice we have documentation on in 12 

terms of the BZA hearing on the Sargent Road facility.  I think 13 

that can be removed, taken out.  Agreement? 14 

  MS. FERSTER:  Are you into Exhibit 4 now? 15 

  CHAIRPERSON GRIFFIS:  Yes.  I'm sorry.  It's 16 

Volume 1, Exhibit 4. 17 

  MS. FERSTER:  Okay.  Well, that's an area where 18 

we'd have some brief discussion. 19 

  CHAIRPERSON GRIFFIS:  Please proceed. 20 

  MS. FERSTER:  Our position on the Father 21 

Flanagan's Sargent Road facility is quite simple.  If you decide 22 

to keep in the Zoning Administrator's legal memo, you ought to 23 

keep in other official documents during the course of the 24 

proceeding that simply provide the context for that legal 25 
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conclusion, to the extent you intend to rely on it at all. 1 

  CHAIRPERSON GRIFFIS:  Well, that's an interesting 2 

argument, but because we -- because we leave in one doesn't 3 

necessarily mean we should leave in everything.  I mean, I think 4 

at this point that it -- it -- by definition, we're trying to 5 

define what is in and what is not.  And, therefore, the 6 

inclusion of one does not necessarily mean we will include 7 

everything. 8 

  VICE CHAIRPERSON RENSHAW:  But, Mr. Chairman, 9 

we're keeping in the Board's decision and order on the 10 

application, the Sargent Road.  And this is a document from the 11 

Board of Zoning Adjustment, so I think it is perfectly 12 

reasonable to keep this in. 13 

  SECRETARY PRUITT:  I believe the document went to 14 

environmental issues, though, or storm water management. 15 

  VICE CHAIRPERSON RENSHAW:  This is the --  16 

  MS. SANSONE:  Mr. Chairman, this is simply the 17 

public hearing notice.  There is really nothing substantive in 18 

the public hearing notice on the Sargent Road facility that -- 19 

  CHAIRPERSON GRIFFIS:  Yes, that's why -- 20 

  MS. SANSONE:  -- would have any bearing -- 21 

  CHAIRPERSON GRIFFIS:  -- I was -- I'm wondering 22 

why we -- we probably don't make a big issue out of this.  I 23 

mean, it -- 24 

  VICE CHAIRPERSON RENSHAW:  Just keep it in. 25 
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  CHAIRPERSON GRIFFIS:  We'll just defer it and 1 

deal with it if it comes up. 2 

  Okay.  We're at still Exhibit 4, ZA's memo, and 3 

we have dealt with that.  Am I correct?  Yes. 4 

  VICE CHAIRPERSON RENSHAW:  That's this one. 5 

  CHAIRPERSON GRIFFIS:  And it was -- right.  It 6 

was dated 4/10/2000. 7 

  VICE CHAIRPERSON RENSHAW:  Friday, April 21st, 8 

2000. 9 

  CHAIRPERSON GRIFFIS:  Is that right? 10 

  VICE CHAIRPERSON RENSHAW:  Yes.  The memo to 11 

file. 12 

  CHAIRPERSON GRIFFIS:  Okay.   13 

  MEMBER LEVY:  Mr. Chair, this memo refers all to 14 

issues that are -- the issues raised in this memo don't appear 15 

to be relevant to the ZA's determination in this matter. 16 

  CHAIRPERSON GRIFFIS:  Yes, I would concur. 17 

  MS. FERSTER:  Where are you? 18 

  VICE CHAIRPERSON RENSHAW:  We're on the memo to 19 

file dated Friday, April 21st.  It's in -- 20 

  MEMBER LEVY:  Exhibit 4. 21 

  VICE CHAIRPERSON RENSHAW:  -- Volume 1, Exhibit 22 

4.  It's pages 2 and 3. 23 

  MEMBER LEVY:  And these issues may be relevant to 24 

special exception, but this is an appeal. 25 
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  VICE CHAIRPERSON RENSHAW:  Right. 1 

  CHAIRPERSON GRIFFIS:  Okay.  Give me the date on 2 

that again? 3 

  VICE CHAIRPERSON RENSHAW:  April 21st, 2000. 4 

  CHAIRPERSON GRIFFIS:  Okay.  Okay.  And what 5 

would -- the consensus is to take it out? 6 

  MEMBER LEVY:  Strike it, right. 7 

  CHAIRPERSON GRIFFIS:  Okay. 8 

  MEMBER LEVY:  Likewise, the letter that follows 9 

seems to be related to the same topics.  And that would be the 10 

next item, actually. 11 

  CHAIRPERSON GRIFFIS:  Give me a date or something 12 

on that. 13 

  VICE CHAIRPERSON RENSHAW:  March 13th, 2000. 14 

  MEMBER LEVY:  Dealing with the same issues for 15 

the most part. 16 

  CHAIRPERSON GRIFFIS:  Okay.  All right.  Let's 17 

keep it -- keep rolling. 18 

  MEMBER LEVY:  The next item is appellant Volume 19 

1, Exhibit 4, Boys Town memo regarding the submission of 20 

additional information in the Sargent Road case. 21 

  VICE CHAIRPERSON RENSHAW:  Dated March 13, 2000. 22 

  CHAIRPERSON GRIFFIS:  All right. 23 

  MEMBER LEVY:  I don't see how this is relevant 24 

either, Mr. Chair.  It appears to be a chronology of meetings 25 
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with neighborhood contacts. 1 

  CHAIRPERSON GRIFFIS:  Right.  Indeed.  Okay.  I 2 

would concur.  Okay.  So that is taken out? 3 

  MS. FERSTER:  What's the date of that document 4 

again? 5 

  VICE CHAIRPERSON RENSHAW:  March 13th, 2000, on 6 

Boys Town letterhead. 7 

  MS. FERSTER:  We would want to be heard on these 8 

two documents. 9 

  CHAIRPERSON GRIFFIS:  Go ahead. 10 

  MS. FERSTER:  Basically, the Sargent Road 11 

facility document as a whole, again, do you -- I mean, our view 12 

-- would you like me to proceed?  I mean, our view, of course, 13 

will become clearer as the case progresses, that -- you know, 14 

that the issue in this case, as you said, is whether or not the 15 

Capitol Hill campus is what is -- consists of a single 24-person 16 

facility or just organized in four sort of living units that are 17 

clustered together, or whether it's four separate CBRFs. 18 

  The Capitol Hill residence isn't built yet, and 19 

we, as the appellant, are in the position, unfortunately, of not 20 

being able to know with a certainty how that facility will be 21 

operated, although we will provide testimony that relies on 22 

documents that are in the record of this proceeding that will 23 

allow us to predict in our view, based on the representations of 24 

the owner, how that facility will be operated and managed as a 25 
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single unitary facility. 1 

  One of the pieces of information, in addition to 2 

the information that concerns the Capitol Hill buildings, 3 

showing the unitary operation of that campus, would be the fact 4 

that the Sargent Road facility, like all Father Flanagan Boys 5 

Town facilities, are operated under a similar model.   6 

  And to the extent that we cannot -- we have to 7 

rely on some information to be able to predict even an educated 8 

or an expert prediction on how these four living unit clusters 9 

will be managed as a single unitary facility, we want to be able 10 

to at least rely to a minor extent on the more detailed 11 

information regarding the Sargent Road facility that shows that 12 

it is in all respects identical to the architectural clustering 13 

and organization of the -- that the Capitol Hill campus will 14 

have, with the exception that it's not built on separate lots.  15 

So it provides just some additional information. 16 

  If appellants were just in a more difficult 17 

position than we would be as a community group, than we would be 18 

as the property owner, because we have to show to you that this 19 

facility, which we do not own or manage and which is not built, 20 

will be centrally operated and run as a single unitary facility. 21 

 And we need to be able to rely on their existing facility to a 22 

minor extent. 23 

  CHAIRPERSON GRIFFIS:  Ms. Brown? 24 

  MS. BROWN:  I think what we're looking at is 25 
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clearly speculative as far as operations.  And what we're 1 

dealing with, I think we really need to narrow the issues down. 2 

 We are dealing with exclusively the issuance of four building 3 

permits, whether or not they were issued in error. 4 

  If, in fact, after this campus is built and the 5 

owner is operating it outside of what was contemplated, there 6 

are certificates of occupancy that are going to be issued, and I 7 

think those are issues that would be dealt with in the course of 8 

whether or not they're in violation of their certificates of 9 

occupancy. 10 

  At this point, there is nothing but four permits 11 

that are issued in accordance with specific regulations.  And I 12 

don't think that those issues are proper for us today. 13 

  CHAIRPERSON GRIFFIS:  Right.  Let me, first, just 14 

respond to the first comment, and I think you were taking us 15 

down that road where you were proposing to go.  And we aren't 16 

there yet, in terms of our Board, but I do appreciate that.   17 

  And I think the relevancy would be minimal, the 18 

documents that you're actually speaking to, in terms of 19 

establishing if it -- if it becomes pertinent in your case, 20 

establishing the operation of this specific facility.  And 21 

mentioning and referring to another site that has the same 22 

operator may be -- it may become reasonable and appropriate as 23 

maybe other case studies might become reasonable and 24 

appropriate, although I'm not sure that that would have any 25 
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bearing in terms of how ZA would actually grant or review a 1 

permit. 2 

  But I could understand that more fully with your 3 

help.  So, Mr. Feola, you came up for comment. 4 

  MR. FEOLA:  And I'd just reiterate what 5 

corporation counsel said, Ms. Brown, because there is nothing in 6 

the zoning regulations, nor is there anything on a building 7 

permit application, that requires a property owner to submit an 8 

operations plan to the Zoning Administrator.   9 

  And unless the Zoning Commission, in its wisdom, 10 

chose to make a regulation that requires that, the Zoning 11 

Administrator is not free even to ask for it, let alone evaluate 12 

it.  And so anything that has to do with operations of the 13 

Capitol Hill site is not relevant to the zoning regulations. 14 

  As far as I read the zoning regulations, there is 15 

nothing in there that asks an applicant to demonstrate or to 16 

prove or to do anything like that.  That's in the first 17 

instance. 18 

  In the second instance, counsel said that Capitol 19 

Hill is not built.  Neither is Sargent Road.  So we're going to 20 

go from speculative to speculative.  The Sargent Road houses are 21 

not built. 22 

  CHAIRPERSON GRIFFIS:  Well, that is an 23 

interesting point, which I, frankly, am not aware of.  And I 24 

think those are well spoken words, but let me just also clarify 25 
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that any sort of use that might be designated in a permit 1 

application would be part operation, and perhaps not -- well, it 2 

would be directly, and that would be part of, also, the zoning 3 

and the zoning regulations which I'm sure you're well aware of. 4 

  But I understand your point being made.  Did you 5 

want to follow up? 6 

  MS. FERSTER:  Yes.  Mr. Feola's first point, of 7 

course, didn't go to Sargent Road.  It went to the whole broader 8 

issue of Capitol Hill and whether or not -- you know, the issue 9 

that we intend to bring out in our case regarding the central 10 

operations at the Capitol Hill campus he believes are irrelevant 11 

based on his view of the legal merits. 12 

  And I did not understand -- you know, he -- that 13 

was -- I understood we were talking about Sargent Road, so I 14 

just want to make sure that to the extent you are ever dealing 15 

with the relevancy of that topic, of the central management of 16 

the Capitol Hill campus, that we want to be heard on that issue 17 

because, obviously, that's a key merits issue over whether or 18 

not the Zoning Administrator had an obligation to look beyond 19 

the building lot lines and into whether or not these four living 20 

units were centrally managed as a single facility. 21 

  That being said, that's -- I understood we were 22 

talking about Sargent Road, and our point, again, is that -- 23 

that the record -- there is more of a detail in the record about 24 

how Sargent Road will be managed and operated through the BZA 25 
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proceeding, even if it's not built, than there is at this point 1 

about the Capitol Hill campus. 2 

  CHAIRPERSON GRIFFIS:  Right.  And I understand 3 

your point.  Again, let's not get into the big, broad, and deal 4 

with the actual documents that you were speaking to, because I 5 

think we would -- there is a lot of steps that has to get us 6 

there in terms of looking at it -- a case study of operation 7 

that would bring us to a permit of a specific lot.  And I'll 8 

probably say that a hundred times before we're through with 9 

this.  10 

  But to that, we have, Board members, now heard 11 

the three opinions on the actual documents that we were looking 12 

at.  And to reiterate, we are looking at Volume 1, Exhibit 4, 13 

and we are looking at documents that involve the Sargent Road 14 

facility. 15 

  Does anyone want to revisit the consensus of 16 

striking those with one exception, at this point?  We have the 17 

public notice, which we were deferring, and we were striking 18 

down to basically the March 13, 2000 -- I believe that was the 19 

memo.  Am I correct? 20 

  MEMBER LEVY:  Mr. Chair? 21 

  CHAIRPERSON GRIFFIS:  Yes. 22 

  MEMBER LEVY:  I would suggest that we strike all 23 

of the way up to, but not including, the April 10th memo from 24 

the Zoning Administrator. 25 
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  SECRETARY PRUITT:  I'm sorry.  Mr. Levy, did you 1 

say including or not including the -- 2 

  MEMBER LEVY:  Not including. 3 

  SECRETARY PRUITT:  Okay.  Thank you. 4 

  MEMBER LEVY:  So up through -- 5 

  CHAIRPERSON GRIFFIS:  Okay. 6 

  MEMBER LEVY:  -- the April 21st, 2000, BZA memo 7 

to file. 8 

  CHAIRPERSON GRIFFIS:  Okay.  So by my notes, 9 

that, in terms of numbers we have out of Exhibit 4 -- one, two, 10 

three, four, five submissions.  Okay.   11 

  And then going to that 4/10 memo, which is also 12 

in Exhibit 4, which is the Zoning Administrator's memo, Volume 13 

1, Exhibit 4, if we could just hold that up.  This may go to -- 14 

this may go to determining combined units or separate -- if 15 

memory serves -- 16 

  MEMBER LEVY:  I'm sorry.  You're referring to the 17 

ZA's memo? 18 

  CHAIRPERSON GRIFFIS:  Yes.  Yes, April 10th.  19 

Okay.  Okay.  And just to be clear, this is the memo from 20 

Michael Johnson, Zoning Administrator, on April 10, 2000.  I 21 

would suggest that we deny the motion to strike, so we keep that 22 

in. 23 

  MEMBER LEVY:  Right. 24 

  CHAIRPERSON GRIFFIS:  Quick, find me a pen.  25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 75 

Okay. 1 

  MEMBER LEVY:  The next item is a proposed -- it's 2 

the applicant's proposed zoning order from BZA Application 3 

Number 16531, and it's a draft. 4 

  CHAIRPERSON GRIFFIS:  Yes.  I would move to 5 

strike that. 6 

  MEMBER LEVY:  I'd concur.  It's not actually an 7 

order.  It's a proposed order. 8 

  CHAIRPERSON GRIFFIS:  Right.  It probably was 9 

just for the other case.  Okay.  We have that in.  Okay.  That 10 

has been removed.  11 

  Okay.  Also, in Volume 1, Exhibit 4, is the 12 

article, and we need to open that up.  Right.  The Washington 13 

Times article.  "Ward 5 ANC Chief calls Boys Town bad neighbor." 14 

 I don't think this is going to find any relevance -- bear a 15 

relevancy to any sort of error that may have been -- or no error 16 

enacted, so I would move to strike that also.  So that means we 17 

would take that out of the record. 18 

  Let's move on to Exhibit 5, unless there's others 19 

in 4.  I think that is the last.  Okay. 20 

  MEMBER LEVY:  Volume 1, Exhibit 5, the first item 21 

is a cost comparison of Boys Town versus the cost of foster 22 

care. 23 

  CHAIRPERSON GRIFFIS:  Yes, I think -- 24 

  MEMBER LEVY:  I don't see the relevancy. 25 
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  CHAIRPERSON GRIFFIS:  I don't either see the 1 

relevance.  I think we're of consensus, so we will take that 2 

out.  We also have rates for the foster care rates.  I think 3 

that is also not relevant.  We'll take that out.   4 

  Some reflections on finances is Exhibit -- Volume 5 

1, Exhibit 5, next document.  I think the relevancy of that is 6 

in question.  We'll take that out. 7 

  MEMBER LEVY:  The next item in Exhibit 5 is a 8 

Child and Family Services Agency letter, which is addressed to 9 

provider. 10 

  CHAIRPERSON GRIFFIS:  To provider, which is from, 11 

as you stated, Child and Family Services.  Right.  I would think 12 

we would remove that also, take out. 13 

  MEMBER LEVY:  I concur. 14 

  CHAIRPERSON GRIFFIS:  Keep going to the next.  15 

Let's see if we have -- yes, I'm assuming, Board Members, and 16 

see if you concur, that this letter -- provider is with the 17 

additional -- it has an attachment of the Child and Family -- 18 

  MEMBER LEVY:  Right. 19 

  CHAIRPERSON GRIFFIS:  Okay.  So that's included. 20 

 So it would go next. 21 

  MEMBER LEVY:  The next item is Public Law Number 22 

105 -- excuse me, 105-277 and legislative history materials. 23 

  CHAIRPERSON GRIFFIS:  Oh, federal payments.  24 

Right, indeed.  I recall -- I think that the relevancy of that 25 
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may be in question.  I would move that we strike it.  I think 1 

that's all that -- yes, that's all included. 2 

  Let's go to the Child and Family Services 3 

quarterly reports, part of Exhibit 5. 4 

  MEMBER LEVY:  Mr. Chair? 5 

  CHAIRPERSON GRIFFIS:  Yes. 6 

  MEMBER LEVY:  Give me just a moment, please, on 7 

that last item. 8 

  CHAIRPERSON GRIFFIS:  Oh, sure. 9 

  MEMBER LEVY:  Thanks.  Is this relevant to the 10 

Sargent Road facility specifically? 11 

  CHAIRPERSON GRIFFIS:  Yes. 12 

  MEMBER LEVY:  Okay.  I concur we should strike 13 

that as well. 14 

  CHAIRPERSON GRIFFIS:  Thanks. 15 

  MS. FERSTER:  Mr. Chairman, my client has advised 16 

me that we -- we are not going to contest any striking of the 17 

entirety of Exhibit 5 in the interest of speeding this along.  18 

So you don't need to go document by document. 19 

  CHAIRPERSON GRIFFIS:  You saw we were losing our 20 

audience, did you? 21 

  (Laughter.) 22 

  Okay.  I think that -- I think, in fact, that's 23 

probably what we were going to end up -- I mean, we were -- so, 24 

good.  Let's move on to Exhibit 6, Volume 2, I think is the next 25 
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we need to take care of. 1 

  MEMBER LEVY:  Volume 2, Exhibit 6. 2 

  CHAIRPERSON GRIFFIS:  Yes. 3 

  MEMBER LEVY:  Volume 3? 4 

  CHAIRPERSON GRIFFIS:  We have a collection of 5 

newspaper articles, and I would move that we strike those.  They 6 

would be taken out.  Is there consensus on that? 7 

  MEMBER LEVY:  Yes. 8 

  CHAIRPERSON GRIFFIS:  Good. 9 

  VICE CHAIRPERSON RENSHAW:  Seven?   10 

  CHAIRPERSON GRIFFIS:  Close, yes, Exhibit 6 11 

should be that.  Exhibit 7 would be the comments on the pending 12 

environmental assessment.  Say it on the record. 13 

  COMMISSIONER HANNAHAM:  Sorry.  I didn't mean to 14 

be talking without a mike.  But I would question the relevancy 15 

with respect to the Zoning Administrator's decision on the 16 

permit. 17 

  CHAIRPERSON GRIFFIS:  Okay.  And I would concur. 18 

 Others? 19 

  MS. FERSTER:  I did not hear that. 20 

  MEMBER LEVY:  This is the comments on the pending 21 

environmental assessment and impact analysis. 22 

  MS. FERSTER:  What was the proposed -- 23 

  CHAIRPERSON GRIFFIS:  And Mr. Hannaham was 24 

questioning the relevancy for the ZA's consideration, which 25 
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means he was moving to strike this from the record. 1 

  MS. FERSTER:  That would be the entirety of 2 

Exhibit 7? 3 

  CHAIRPERSON GRIFFIS:  It looks like that is 4 

fairly -- yes, I believe so. 5 

  COMMISSIONER HANNAHAM:  That's comments to a 6 

pending environmental assessment and impact analysis. 7 

  CHAIRPERSON GRIFFIS:  Is there anything else in 8 

Exhibit 7? 9 

  MS. FERSTER:  Well, we would just suggest that, 10 

in light of your earlier comments, that Exhibit M, which is a 11 

listing of known Social Service provider -- provider 12 

organizations nearby in the proposed Capitol Hill residence, 13 

that that be at least put on the deferred list.  That would be 14 

Attachment M to Exhibit 7. 15 

  CHAIRPERSON GRIFFIS:  Which would be a listing 16 

and addresses of -- 17 

  MEMBER LEVY:  Mr. Chair, I guess I would want to 18 

know from the Appellant why that would be -- what the relevance 19 

might be, because I don't see the connection. 20 

  CHAIRPERSON GRIFFIS:  Yes.  Briefly, do you want 21 

to speak to that? 22 

  MS. FERSTER:  Well, your prior ruling was that 23 

you deferred ruling on the prior exhibit in -- that document in 24 

Exhibit 3 that shows that there is a preexisting CBRF within 500 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 80 

feet of the proposed facilities.  Well, this is a more extensive 1 

list of CBRFs within the general area. 2 

  CHAIRPERSON GRIFFIS:  Within the general area.  3 

Yes.  I mean, it -- well -- 4 

  MEMBER LEVY:  The relevance -- so what is the 5 

relevance beyond the 500 feet? 6 

  MS. FERSTER:  We haven't measured the actual 7 

footage.  The only one we measured was the one within -- that 8 

was included within Exhibit 3.  So we can't tell you whether or 9 

not they are or are not within the -- within the spacing or 10 

dispersal requirements.   11 

  So if, in fact, your ultimate decision is that 12 

the dispersal requirements are applicable here on the merits, 13 

then I would think you would want to have information about 14 

existing CBRFs that are in the area for purposes of then placing 15 

the burden on the Zoning Administrator to measure the distance. 16 

  CHAIRPERSON GRIFFIS:  Well, I think that we, 17 

first of all -- and just kind of looking at this, if we find 18 

that, in fact, the permit was issued at the wrong designation, 19 

then that's when 500 or 1,000 feet would certainly be 20 

appropriate, and it seems like there would have been a lot 21 

accomplished one way or the other if we're at that point. 22 

  The other -- I think Ms. Pruitt has made a 23 

comment to me in private, which I will also give it -- the 24 

relevancy, in terms of the surrounding area or even these with 25 
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addresses, without measurements that don't -- that go to the 1 

actual regulations that would make it pertinent for us if we -- 2 

if we looked at other designations, this document does not do 3 

that. 4 

  So I -- this is -- I don't think it's a huge 5 

issue, but I would say that we remove it just based on the fact 6 

that without distances we have no real relevancy at the rest of 7 

-- the rest of these facilities. 8 

  Okay.  Consensus of the Board on that?  And then, 9 

I would say we'd strike -- we would remove that document. 10 

  MEMBER LEVY:  I concur. 11 

  VICE CHAIRPERSON RENSHAW:  I don't concur. 12 

  CHAIRPERSON GRIFFIS:  Well, then, it looks like 13 

we have not a consensus, in which case we should just have a 14 

motion and move it along that way. 15 

  VICE CHAIRPERSON RENSHAW:  I move we defer M in 16 

Volume -- what is it, Volume 2?  M as in Mary, Exhibit 7, M as 17 

in Mary, to defer. 18 

  CHAIRPERSON GRIFFIS:  And that would need a 19 

second.  Not hearing one, can we have another motion? 20 

  MEMBER LEVY:  Mr. Chair, I'd move to strike 21 

appellant's Volume 2, Exhibit 7, in its entirety. 22 

  CHAIRPERSON GRIFFIS:  With a second, Mr. 23 

Hannaham, and, therefore, I would ask, all those in favor? 24 

  (Chorus of ayes.) 25 
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  And opposed? 1 

  VICE CHAIRPERSON RENSHAW:  Opposed. 2 

  CHAIRPERSON GRIFFIS:  Very well.  3 

  MEMBER LEVY:  That brings us to -- the next item 4 

on my list is appellant's Volume 3, Exhibit 10, which, again, 5 

goes back to the Boys Town lawsuit, which we've already decided 6 

to strike. 7 

  CHAIRPERSON GRIFFIS:  Good.  Okay. 8 

  MS. FERSTER:  I'm sorry, I'm not that --  it's 9 

not in my interest to put this up -- bring this to your 10 

attention.  But I understood that the owner wanted to strike 11 

Exhibit 8.  Am I not correct?  Exhibit 8? 12 

  CHAIRPERSON GRIFFIS:  Exhibit 8, Volume -- 13 

  MR. FEOLA:  Volume 2 or Volume 3? 14 

  MS. FERSTER:  In Volume 2.  Yes. 15 

  CHAIRPERSON GRIFFIS:  Yes, the entire Volume 2 16 

was on the motion to strike, correct? 17 

  MS. FERSTER:  Right. 18 

  SECRETARY PRUITT:  This was also just the Board's 19 

determination of not being relevant. 20 

  MS. FERSTER:  No, I just didn't want to skip 21 

Exhibit 8. 22 

  SECRETARY PRUITT:  Oh, I see. 23 

  MEMBER LEVY:  Okay.  We have -- Mr. Chair, we 24 

have skipped over that. 25 
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  CHAIRPERSON GRIFFIS:  Yes.  No, and that's well 1 

said. 2 

  MEMBER LEVY:  That goes back, again, to the 3 

environmental assessment.  So if we're striking 7 -- 4 

  CHAIRPERSON GRIFFIS:  Yes. 5 

  MEMBER LEVY:  -- I'd suggest we strike 8 as well. 6 

  CHAIRPERSON GRIFFIS:  I concur. 7 

  MS. FERSTER:  I'd like to be heard on that, 8 

because 8 actually has a number of other documents that are 9 

relevant, other than -- other than the appellant's comments on 10 

the environmental assessment that we think should be considered. 11 

  CHAIRPERSON GRIFFIS:  Please. 12 

  MS. FERSTER:  Okay.  If you'd turn to after the 13 

orange page, you'll see the July 2nd, 2001, memo of -- to Denzil 14 

Noble from Department of Health officials that relates to the 15 

environmental impact screening process that's conducted on all 16 

building permit applications pursuant to the D.C. Environmental 17 

Policy Act. 18 

  So this is information that is obviously 19 

considered during the permitting process that's relevant to 20 

whether or not the permit should be issued.  This is information 21 

that would be in the file of the permitting official, because 22 

ultimately it's DCRA, with the -- and, obviously, the Zoning 23 

Administrator is within DCRA -- that makes a decision about 24 

whether to prepare an environmental impact statement based on 25 
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this documentation. 1 

  This documentation includes a number of 2 

attachments that we rely on because, again, they're the owner's 3 

own description of this project as a single, unified 4 

Pennsylvania Avenue campus in describing both the phase 1 of the 5 

campus as well as the phase 2 portion of the campus in a -- as 6 

part of their planned expansion. 7 

  So this is information that was available to the 8 

Zoning Administrator.  It's not a matter of the Zoning 9 

Administrator having to even step outside of his office in order 10 

to find out relevant information that would have demonstrated 11 

the central operation and management of the facility.  And we 12 

contend that, you know, we need to -- we need this as part of 13 

our case to show central management. 14 

  CHAIRPERSON GRIFFIS:  Okay.  And just -- okay.  15 

Yes, Ms. Brown? 16 

  MS. FERSTER:  Sorry.  It also includes building 17 

permits. 18 

  CHAIRPERSON GRIFFIS:  Right.  Right. 19 

  MS. BROWN:  With respect to that document, 20 

although, in fact, it is something that has to do with the 21 

Department of Consumer and Regulatory Affairs, it has absolutely 22 

nothing to do with the permitting process.  That was not an item 23 

that's considered within the parameters of the Zoning 24 

Administrator's permitting process, and I believe this Board has 25 
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ruled in the past on that. 1 

  CHAIRPERSON GRIFFIS:  Well, do you mean the 2 

environmental -- the EISF process and application, you are 3 

stating?  4 

  MS. BROWN:  The EISF was not taken into 5 

consideration as part of -- as to the issuance of these four 6 

permits. 7 

  MS. FERSTER:  And I don't mean to suggest that we 8 

-- we are -- we find -- we want this information to show that 9 

this is a project that will have serious environmental impacts 10 

or to suggest that the environmental impacts of the facility are 11 

now before this Board.  That's not why we believe that it's 12 

relevant.  We believe it's relevant because it contains the 13 

owner's own description -- 14 

  CHAIRPERSON GRIFFIS:  Well, I know -- yes -- 15 

  MS. FERSTER:  -- of the project. 16 

  CHAIRPERSON GRIFFIS:  I know what you want to do 17 

with the information.  But we need to figure out -- 18 

  MS. FERSTER:  But I just heard -- I just -- that 19 

is my understanding is why the Zoning Administrator doesn't 20 

consider environmental impact screening forms is because that's 21 

not the issue. 22 

  CHAIRPERSON GRIFFIS:  Well, I don't know.  Let me 23 

ask a question on that in terms of a first step in the 24 

permitting process would be to submit an EISF, would it not?  25 
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You could not get a building permit without having an approved 1 

environmental form. 2 

  MS. BROWN:  In fact, I don't believe that that is 3 

the case, and we've got the Zoning -- the Acting Zoning 4 

Administrator here who was going to testify as to the steps that 5 

are taken as part of our case.  This is certainly something that 6 

can be dispensed with, and, in fact, if counsel wishes to cross 7 

examine him, he is going to be here.   8 

  I just -- with respect to this document, the only 9 

relevant -- I think the only relevant portion here would be the 10 

permits that are included in the environmental packet here. 11 

  CHAIRPERSON GRIFFIS:  Well, wait a minute. 12 

  MS. BROWN:  The long and short of it is if the 13 

Board wants to keep it in, it simply says that there is no 14 

environmental -- no negative environmental impact. 15 

  CHAIRPERSON GRIFFIS:  Right, exactly. 16 

  MS. BROWN:  And so it neither hurts the District 17 

nor the owner nor the citizens.  It just -- it's just one 18 

additional document to prolong this matter. 19 

  CHAIRPERSON GRIFFIS:  Mr. Feola? 20 

  MR. FEOLA:  Thank you, Mr. Chair.  Phil Feola for 21 

the record.  Our only concern is that the -- the mixing of 22 

apples and oranges here.  There is an Environmental Policy Act 23 

which requires accumulation, if you will, of building permits in 24 

a project of a certain size.  That's different from the zoning 25 
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regulations.   1 

  There's a whole different set of -- of 2 

regulations in law, and I think where appellant is going with 3 

this is they're trying to show that because Boys Town was 4 

required by the way by the Department of Health to throw all of 5 

the property into the EISF, which I believe would have been 6 

appropriate from an environmental impact standpoint, that, 7 

therefore, somehow, someway, the zoning regulations should have 8 

looked at the entirety of the property, not just these four 9 

houses. 10 

  And I think that's mixing apples and oranges, 11 

which is why we suggest that it shouldn't be part of the record 12 

in this appeal of the Zoning Administrator.  The Zoning 13 

Administrator does not rule on the environmental issues.  The 14 

Zoning Administrator has no authority to do that.  And this 15 

Board in the recent GW case on 1915 E Street found that, because 16 

that was an issue in that case.  You upheld the appeal of the 17 

appellants but rejected the appeal on the grounds of the 18 

environmental issues. 19 

  On the other hand, as I said earlier, in the 20 

efforts of not prolonging this, it's not the end of the world if 21 

you let it in, quite frankly. 22 

  MS. FERSTER:  I mean, I'd like to respond to that 23 

just very briefly, in that, you know, of course part of our 24 

position that it is obviously relevant that not a different 25 
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agency but the same agency that made the zoning determination 1 

that's on appeal here considered this a single facility for 2 

whatever reason. 3 

  But that's not the only reason why it's relevant. 4 

 It also includes, wholly apart from the cumulative analysis of 5 

environmental impacts, the applicant's narrative description of 6 

its project, which is relevant I think with the fact that the 7 

owner here describes it as a single project -- 8 

  CHAIRPERSON GRIFFIS:  Yes.  No, I understand and 9 

-- 10 

  MS. FERSTER:  -- to the agency is obviously -- 11 

  CHAIRPERSON GRIFFIS:  I think the Board 12 

understands -- 13 

  MS. FERSTER:  -- of key relevance. 14 

  CHAIRPERSON GRIFFIS:  -- the information that's 15 

in that in terms of how you want to deal with it, and that's 16 

certainly your case to be made.  In that the other parties don't 17 

have huge objection, and in the matter of time, I think we can 18 

allow it to stay, knowing full well that we will be looking at 19 

specifically the zoning issues that would be involved, even as 20 

an owner might designate or not designate certain aspects of 21 

their project. 22 

  Okay.  So that, then, let's be clear perhaps on 23 

that.  That's the second half of the Exhibit 8 beyond the orange 24 

sheet.  Well, I think that's going to all be part and parcel 25 
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with the environment -- yes, there's a lot of documentation to 1 

that. 2 

  Can I just say rather than, you know, standing up 3 

and getting a breath of fresh air, we'll just change the tone 4 

for a little bit.  The three binders that were submitted, 5 

although I was daunted by the amount of information, and, 6 

frankly, we have to physically carry that everywhere we go and 7 

get it down here in the morning along with all of the cases. 8 

  But I just wanted to make my personal opinion in 9 

that this submission was very well organized, and in terms of 10 

the indexes it was very helpful for us in doing reviews and 11 

reading.  And we are certainly used to that from firms that 12 

prepare these things.  And so there it is.  It was a heck of a 13 

lot of volume, but that's just kind of to wake up the Board, so 14 

you don't have to take that to heart, anything I say. 15 

  So let's continue on. 16 

  MEMBER LEVY:  Mr. Chair, I believe there is just 17 

one item -- 18 

  SECRETARY PRUITT:  Two. 19 

  MEMBER LEVY:  -- two items left?   20 

  CHAIRPERSON GRIFFIS:  Yes, I think we're looking 21 

at Volume 3 now, which would be -- 22 

  MEMBER LEVY:  I thought we have covered Volume 3, 23 

Exhibit -- 24 

  CHAIRPERSON GRIFFIS:  I'm sorry. 25 
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  MEMBER LEVY:  -- 10, specifically. 1 

  SECRETARY PRUITT:  I believe the last two items 2 

is Volume 3, Exhibit 10, Boys lawsuit against Oppenheimer, et 3 

al. 4 

  MEMBER LEVY:  All right. 5 

  SECRETARY PRUITT:  And then you have -- and then 6 

there's one more after that. 7 

  MEMBER LEVY:  Given we -- well, I will just 8 

reiterate that we will -- we said earlier we would strike 9 

information on the lawsuit, so that would cover Volume 3, 10 

Exhibit -- 11 

  CHAIRPERSON GRIFFIS:  Right.  No, we did.  12 

Thanks. 13 

  SECRETARY PRUITT:  The one is Boys Town Exhibit 14 

F, stipulated agreement between the U.S. and D.C. Fair Housing 15 

Act requirements. 16 

  MEMBER LEVY:  Right.  And, likewise, we've -- 17 

  CHAIRPERSON GRIFFIS:  Right.  Which we've also 18 

discussed, which means we would be of consensus to take that 19 

out.  Very well. 20 

  Okay.  What is that, the first two preliminary 21 

matters of this case?  22 

  (Laughter.) 23 

  Give me a moment to find my notes here, and we 24 

can continue on. 25 
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  Okay.  Do we have any other preliminary matters? 1 

 Looking at my notes, it looks like we've covered and walked 2 

through everything, which means we would be ready to start in 3 

procedure for the appeal.  And I will outline that again. 4 

  But let me -- let me -- ah, geez.  Well, it's 5 

4:15.  There has been a heck of a lot of volumes that have 6 

changed and not changed in this, in terms of the information 7 

that's come out and the direction from the Board.   8 

  I would like to take a 15-minute recess, come 9 

back, and what I'd like to hear is, frankly, we would have an 10 

hour more to start this, and get a feeling of whether we want to 11 

start fresh or do we have a good break point now.  And I think 12 

this Board would be very open to that and know full well that 13 

we've been through a very long day already.  But I leave it up 14 

to you. 15 

  MS. FERSTER:  What would be the dates now, so 16 

that some of us can check calendars during the break. 17 

  CHAIRPERSON GRIFFIS:  In the recess, if you want 18 

to talk -- well -- 19 

  SECRETARY PRUITT:  We have some already pulled 20 

because we anticipated this. 21 

  CHAIRPERSON GRIFFIS:  Okay.  Let's do that, so 22 

that we have better understanding.  23 

  SECRETARY PRUITT:  The first full afternoon, 24 

which I think this case will probably need a minimum of, is 25 
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February 5th.  Now there are some -- there are two dates in 1 

January that have only two cases -- one or two cases prior to 2 

the -- prior to this, and that would be January 8th and January 3 

29th. 4 

  CHAIRPERSON GRIFFIS:  Well, Board members, I 5 

would give my opinion and I think the Board's opinion.  This is 6 

a heck of a lot of information, as many cases are, but this is 7 

-- appeals are -- maybe it's my small brain -- but very 8 

cumbersome in how you deal and the information that comes in.  9 

  I would rather have this quickly -- more quickly 10 

than -- as possible.  Obviously, the longer time it goes 11 

through, we all can spend an awful lot of time refreshing and 12 

bringing ourselves back up to understanding.  So if we could fit 13 

the 8th, knowing full well we did fairly well this -- 14 

  SECRETARY PRUITT:  Excuse me.  I would just -- 15 

I'm looking at the calendar -- at the schedule.  I will say that 16 

on the 8th you already have one appeal scheduled for the 17 

afternoon. 18 

  CHAIRPERSON GRIFFIS:  Oooh.  Can I just look at 19 

the calendar? 20 

  SECRETARY PRUITT:  Yes. 21 

  CHAIRPERSON GRIFFIS:  And then -- 22 

  MS. BROWN:  On the 8th, I would request that we 23 

not -- that would be Tennety and Constitution Avenue that's 24 

scheduled for the 8th. 25 
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  SECRETARY PRUITT:  Right.  That's the one that's 1 

on here. 2 

  MS. BROWN:  Which I need to prepare for as well. 3 

  CHAIRPERSON GRIFFIS:  Oh.  You were going to name 4 

names, were you?   5 

  (Laughter.) 6 

  MEMBER LEVY:  What are we looking at? 7 

  SECRETARY PRUITT:  January 8th.  As you can see 8 

-- 9 

  CHAIRPERSON GRIFFIS:  My God, that's 2002.  Are 10 

you -- 11 

  SECRETARY PRUITT:  As you see -- 12 

  CHAIRPERSON GRIFFIS:  -- all aware of that? 13 

  SECRETARY PRUITT:  -- your schedule is already 14 

tied up until five -- the 5th. 15 

  CHAIRPERSON GRIFFIS:  Wow. 16 

  SECRETARY PRUITT:  Unless you want to do a non-17 

meeting day. 18 

  MEMBER LEVY:  Mr. Chair? 19 

  CHAIRPERSON GRIFFIS:  Yes, go ahead. 20 

  MEMBER LEVY:  Is it possible to move something 21 

from the morning to the afternoon? 22 

  SECRETARY PRUITT:  These have all been 23 

advertised. 24 

  MEMBER LEVY:  Oh, they have. 25 
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  SECRETARY PRUITT:  Yes. 1 

  CHAIRPERSON GRIFFIS:  Yes.  So this is the one 2 

that's hard to -- well, I mean, I'm going to have to defer to 3 

other opinions.  I have obviously not read or reviewed this 4 

other appeal, so I can't -- 5 

  SECRETARY PRUITT:  We haven't really -- I haven't 6 

gone through it either, so -- 7 

  CHAIRPERSON GRIFFIS:  Right.  So, but it is 8 

another appeal in the afternoon.  You would imagine that this 9 

would take some time? 10 

  MS. BROWN:  I hesitate to answer that question. 11 

  (Laughter.) 12 

  CHAIRPERSON GRIFFIS:  No.  Actually, don't.  So, 13 

well, there that is, knowing full well it's an appeal that -- 14 

that some time -- 15 

  SECRETARY PRUITT:  What case is that? 16 

  CHAIRPERSON GRIFFIS:  Well, we're looking at the 17 

15th, then, at that point, right? 18 

  SECRETARY PRUITT:  The 29th. 19 

  CHAIRPERSON GRIFFIS:  Or the 29th? 20 

  SECRETARY PRUITT:  Yes. 21 

  CHAIRPERSON GRIFFIS:  Do you think the 15th is 22 

too full? 23 

  SECRETARY PRUITT:  You have four cases.  You have 24 

an appeal in the morning, Sisson, and you don't want to add 25 
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another appeal to that day. 1 

  CHAIRPERSON GRIFFIS:  Yes, okay. 2 

  MR. FEOLA:  Mr. Chair? 3 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Feola. 4 

  MR. FEOLA:  Phil Feola for the record.  Might you 5 

should take a recess, and maybe the three lawyers and staff can 6 

get together and figure out a time and come back and see if that 7 

works into your calendar? 8 

  CHAIRPERSON GRIFFIS:  I think that's an excellent 9 

idea.  Thank you very much.  We will be back in 15 minutes. 10 

  (Whereupon, the proceedings in the foregoing 11 

matter went off the record at 4:20 p.m. and went 12 

back on the record at 4:41 p.m.) 13 

  CHAIRPERSON GRIFFIS:  We are bringing this back 14 

into order.  We are back from a needed brief recess.   15 

  Okay.  When last we left off, we had been through 16 

the preliminary matters, and we were looking at our schedule, 17 

knowing full well that this case would not be completed today.  18 

And I believe we had the date that was discussed, which is 19 

February 5, and my understanding is that the parties have had 20 

discussions on that and that is acceptable at this time. 21 

  MS. FERSTER:  Yes. 22 

  CHAIRPERSON GRIFFIS:  Yes?   23 

  MS. FERSTER:  Yes. 24 

  CHAIRPERSON GRIFFIS:  Okay.  Very good.  In which 25 
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case, also, is it your intention, then, to start your testimony 1 

on the 5th? 2 

  MS. FERSTER:  That's our intention.  I think it 3 

would just break things up too much to start now and have to, 4 

you know, reconvene for a month and a half. 5 

  CHAIRPERSON GRIFFIS:  Good.  I would agree with 6 

that.  And my understanding is you've also given an estimate of 7 

time needed for that, so that would be helpful for our own 8 

schedule.  And we will reiterate that when we meet again on the 9 

5th. 10 

  I want to bring up a few issues, and that is -- I 11 

don't know if Ms. Brown is still here.  But that may not be -- 12 

  MR. FEOLA:  Her stuff is here, so she must be. 13 

  CHAIRPERSON GRIFFIS:  It is?  Okay.   14 

  MR. FEOLA:  Yes. 15 

  CHAIRPERSON GRIFFIS:  Thank you. 16 

  Ms. Brown, as you come to the table, you had 17 

mentioned opening up your testimony with an outline of the 18 

permitting process, and that's what you were going to begin with 19 

in having the Zoning Administrator, Mr. Bello, outline that. 20 

  And the Board would like to request that 21 

submitted prior to February 5th.  I think it would be very 22 

informative for Board members that are not that well versed 23 

perhaps in the permitting process, and I'd include myself in 24 

that even.  And so that we might review that, and, of course, it 25 
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goes towards the -- the overall objective of what we're doing 1 

here today and the issues.  Do you see any problem with that? 2 

  MS. BROWN:  Just for the record -- 3 

  CHAIRPERSON GRIFFIS:  Yes. 4 

  MS. BROWN:  -- those weren't my exact words, but 5 

I did say that we would -- we would elicit from Mr. Bello the 6 

permitting process steps.  And I don't think that's a problem.  7 

I think it would be informative for all of us, including myself. 8 

  CHAIRPERSON GRIFFIS:  Good, okay.  And, again, to 9 

underscore, we're looking for very -- obviously, a generic 10 

outline of the process.  So that being said, we would look to 11 

that. 12 

  I think also what we'd like -- part of -- some of 13 

the submissions in the case are outlines of testimony of 14 

witnesses, etcetera.  I would ask the parties involved to 15 

revisit those in light of the preliminary matters that have been 16 

discussed today. 17 

  I do not necessarily think we need to require 18 

resubmission of outlines, but know full well that the actual 19 

outlines of testimonies would reflect the matters decided today. 20 

  21 

  And in that somewhat incidental -- I think we've 22 

made great strides and great ground has been covered in terms of 23 

determining relevancy and relevancy of materials.   24 

  And to that, I would say to those here today, and 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 98 

also to the parties, that we, again, underscore the fact that we 1 

are fully appreciative of the passions and the emotions that are 2 

involved in every case, in this case specifically, but that the 3 

relevancy and extraneous information and submissions in terms of 4 

perhaps letters of opinion and things like that, I would ask 5 

that people use good thought before submitting into case, as 6 

they may not get to us anyway, or just may be cumbersome as we 7 

start up again on the 5th having to deal with new information 8 

that will have to be either remain or be removed from the 9 

record. 10 

  Yes? 11 

  MS. BROWN:  Mr. Chair, is there a date certain by 12 

which the Board would like the outline? 13 

  SECRETARY PRUITT:  That's what I'm looking at 14 

right now.  If you can get it to us by January 24th. 15 

  CHAIRPERSON GRIFFIS:  Okay.  Any other things we 16 

need to cover before we -- 17 

  MR. FEOLA:  Mr. Chair? 18 

  CHAIRPERSON GRIFFIS:  Yes. 19 

  MR. FEOLA:  Just for the record, I know the staff 20 

said this, but the hearing will reconvene at 1:00 p.m., is that 21 

correct? 22 

  CHAIRPERSON GRIFFIS:  Yes. 23 

  MR. FEOLA:  On February 5th? 24 

  CHAIRPERSON GRIFFIS:  And I appreciate your 25 
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bringing that up.  But I think we'll have staff reiterate all of 1 

it, but, yes, it would be the afternoon.  And I have not -- hold 2 

on a second.  Where are we on the calendar -- the schedule for 3 

that, in terms of -- is this going to be the only case on 4 

February 5 in the afternoon? 5 

  DIRECTOR KRESS:  Yes. 6 

  CHAIRPERSON GRIFFIS:  Okay.  So we'll start up at 7 

-- and this will take us through the evening. 8 

  Anything else from the Board?  Okay.  Is everyone 9 

clear on dates?  Ms. Pruitt, do you want to just reiterate?  Or 10 

I will.  The 5th -- February 5th, we're looking at submission of 11 

-- the one document requested by the Board was to be on the 24th 12 

of January.  Is that correct? 13 

  And if there's nothing further, I think we will 14 

see you -- it has just been brought to my attention that a 15 

Council Member is here with us today, is that correct?  I'm so 16 

sorry.  You are obscured, and I cannot see -- well, we do want 17 

to acknowledge, of course, Council Member Ambrose that is here 18 

and are appreciative of her taking her time to come to this 19 

meeting, and, frankly, wish we had a better show to put on. 20 

  (Laughter.) 21 

  But as entertaining as we might try and be, this 22 

is what we are.   23 

  And so I absolutely appreciate everyone staying 24 

this long this afternoon and look forward to seeing everyone on 25 
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the 5th.  If there's nothing further, anything?  Very well.  1 

Then, that would then conclude this afternoon -- December 4, 2 

2001, afternoon session. 3 

  (Whereupon, at 4:46 p.m., the public hearing was 4 

adjourned.) 5 

 6 
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